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INTRODUCTION 

 

 

 

 

 

 

 

On March 15th and 16th 2019, the “Violations of Human Rights following the 

Closure of the Libyan Route: Legal Remedies and Responsibilities” roundtable 

was held in Tunis, focused on countering human rights violations against 

migrants through strategic litigation and advocacy. Co-sponsored by the 

Associazione per gli Studi Giuridici sull'Immigrazione/Association for Juridical 

Studies on Immigration, (ASGI), Associazione Ricreativa e Culturale 

Italiana/Italian Recreational and Cultural Center (ARCI), and the Cairo 

Institute for Human Rights Studies (CIHRS), the roundtable brought together 

associations and lawyers from Africa and Europe. 

For some time, the roundtable co-sponsors have studied the externalization 

policies of border control and asylum law implemented by the European 

Commission and various member states of the European Union. It has been 
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observed that these externalization policies of delegating border control or 

processing protection requests to a third country is clearly aimed at limiting 

rights to movement and asylum. Externalization not only exposes refugees to 

the risk of refoulement, but it also deprives all persons of fundamental human 

right to free movement; in other words, their right to leave their own or 

another country. 

In our respective countries, ASGI, ARCI and CIHRS have implemented a series 

of strategic litigation and advocacy actions against policies circumscribing 

the rights of migrants and refugees, implemented by third countries on behalf 

of the European Union or its member states. However, we realize that a 

singular and territorial approach is inadequate for countering externalization 

polices, which are by their nature multidirectional and transnational. We 

therefore deemed it vital to structure a new global defence system, which 

combines linguistically and geographically disparate expectations, ideas, 

skills, and capacities for actions.  

In line with our international and holistic approach, we decided to set up a 

transnational network able to promptly react to and challenge violations of 

fundamental rights and freedoms resulting from government externalization 

policies; through European, African, and international courts. The 

fundamental steps of this ambitious project are as follows; first, the sharing of 

information and legal knowledge so that it becomes collective and common 

knowledge; second, joint action in conducting strategic litigation before the 

domestic and international courts; and finally, the creation and 

development of a new legal philosophy redefining rights to asylum and 

freedom of movement. Knowledge about these rights should be accessible 

for all. 

Last March’s roundtable in Tunis marked the first major international event 

launching this project; during which participants dialogued to develop a joint 

legal strategy to counteract violations of migrant and refugee rights following 

the closure of the Libyan route. An increasing number of persons are 

confined in Libyan prisons as a result of international agreements, 

strengthened border control, political and economic support, and the 
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contracting and criminalization of rescue activities. Individuals held in the 

appalling conditions of Libya’s prisons are deprived of their basic human 

rights and dignity, with prison authorities subjecting them to inhumane and 

degrading treatment. 

During the roundtable, the possibility of utilizing national and international 

courts to protect migrant and refugee rights was carefully evaluated. States 

in Europe and Africa were called into question for complicity, violations of 

human rights and rules on the protection of refugees, and the perpetration 

of international crimes. 

Roundtable participants - among whom were lawyers, professors, jurists, and 

experts –hypothesized upon tangible litigation strategies before courts; 

including the African Commission for Human and Peoples' Rights, the 

European Court of Human Rights, the UN Human Rights Committee, the 

International Criminal Court and European national courts. These litigation 

strategies are centred upon challenging and condemning policies that 

infringe upon the rights of migrants and refugees trapped in Libya without the 

possibility of accessing their right to asylum, free movement, and other 

fundamental human rights. 

 

Our roundtable was greatly enriched by the following speakers: 

Lorenzo Trucco, Sahli Fadel Maya, Ulrich Stege, Sihem El Mabrouk, Ibrahim 

Kane, Salvatore Fachile, Andrea Spagnolo, Loredana Leo, Charles Heller, 

Alessandra Annoni, Alison Whitford, Chantal Meloni, Luca Masera, Ingrid 

Metton, Céline Bardet, Cristina Laura Cecchini.  

A special debt of gratitude is owed to our Libyan colleagues, whose names 

cannot be mentioned for security reasons. Their participation, commitment, 

and dedication have allowed us to contextualize the Libyan situation and 

the conditions of migrants and refugees therein, as well as legal issues 

relevant to the Libyan legal framework. 
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Giulia Crescini and Diletta Agresta of ASGI - Sciabaca Project;  

Sara Prestianni of ARCI - #externalisationpolicieswatch;  

Karim Salem of CIHRS, the Libya Platform.  

 

Sciabaca Project, ASGI 

The Sciabaca Project contests national, European and international policies 

that have been designed to restrain the rights of non-European citizens to 

free movement and asylum. The project aims to provide highly specialized 

strategic litigation tools to defend those fundamental rights before national, 

European and international courts. In order to carry out these actions, and 

promote knowledge-exchange and advocacy, the project’s goal is to 

create and strengthen communication and operational platforms between 

qualified international actors operating in this sector. From June 2019, the 

Sciabaca Project - which focuses on North Africa, specifically Morocco, 

Libya, Tunisia, and Egypt - will coordinate with the ASGI Oruka Project, which 

will focus on Sub-Saharan Africa; specifically Nigeria, Niger, Chad, Sudan, 

and Ethiopia.  

sciabaca@asgi.it    

 

#externalisationpolicieswatch, ARCI 

The #externalisationpolicieswatch project - coordinated by National Arci - 

aims to analyse the policies of externalization of asylum and migration in its 

various geopolitical components – regional context, link between 

migration/security /development, use of funds and benefit of the private 

sector, impact on the lives of migrants and local populations - through field 

missions and monitoring of policies and their effect in terms of systematic 

violations of fundamental rights. The material produced (video-photographic 

and text) focuses on specific countries, both country of origin and transit 

mailto:sciabaca@asgi.it
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route - such as Libya, Niger, Sudan, Egypt and Tunisia - and it is disseminated 

in international activities of advocacy, communication and support to the 

strategic dispute. 

Here you can find the last report and video published in the framework of 

#externalisationpolicieswatch project 

https://www.arci.it/e-disponibile-il-rapporto-sulle-esternalizzazione-delle-

frontiere-europee/     

Sara Prestianni prestianni@arci.it  

 

 

The Libya Platform, CIHRS 

The Cairo Institute for Human Rights Studies (CIHRS) is an independent 

organisation, founded in 1993, that advocates for human rights and 

democracy in the Middle-East and North Africa (MENA) through the 

empowerment and elevation of local change-makers. With a presence in 

Tunis, Cairo, Brussels, Geneva and New York, CIHRS focuses on political & civil 

rights, the protection of public space, justice and accountability. As an 

antidote to Libya’s frail and isolated civil society, CIHRS launched the Libya 

Platform in 2016 as a safe space to mobilise and empower Libyan rights 

defenders. In 2019, CIHRS and the Platform released their own Libya 

Roadmap for Human Rights Reform & Restoring the Rule of Law, as part of 

the Platform’s efforts to fight impunity in Libya.  

info@cihrs.org    

Karim Salem karim@cihrs.org   

https://www.arci.it/e-disponibile-il-rapporto-sulle-esternalizzazione-delle-frontiere-europee/
https://www.arci.it/e-disponibile-il-rapporto-sulle-esternalizzazione-delle-frontiere-europee/
mailto:prestianni@arci.it
mailto:info@cihrs.org
mailto:karim@cihrs.org
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FIRST PANEL    
AFRICAN COURT ON HUMAN AND PEOPLES’ RIGHTS: 

PROCEDURES AND CONTENTS OF LEGAL PROTECTION 

AGAINST VIOLATIONS OF THE HUMAN RIGHTS OF 

MIGRANTS IN LIBYA 

 

 

 

Strategies to present a case before the Court and the 

Commission on Human and People’s Rights 

 

by Ibraima Kane - OSIWA 

 

I will try to complement Commissioner Maya's excellent presentation by 

highlighting some elements of African regional litigation. 

I agree with Commissioner Maya on the explanations given regarding the 

African Charter on Human and Peoples' Rights, which has been ratified by all 

African countries, with the notable exception of Morocco, which has only 

recently joined the great African family. It should just be pointed out that this 

Charter has been supplemented from the point of view of both the standard 

and the litigation procedure. 
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At the level of standards, there are, first of all, the Additional Protocols to the 

African Charter, in particular the one on women's rights mentioned by 

Commissioner Maya. Then there are other African treaties, such as the 

African Charter on the Rights and Welfare of the Child (1990) and the African 

Charter on Democracy, Elections and Governance (2007).  

These standards are more than sufficient to take legal action against States, 

especially since articles 60 and 61 of the African Charter and article 46 of the 

Charter on the Rights of the Child allow all international human rights 

instruments to be used in such disputes. These provisions are unique in the 

world and are therefore the added value of African law to the international 

protection of human rights. 

Regarding the procedure, it was initially organized around the African 

Commission on Human and Peoples' Rights, the Committee of Experts on the 

Rights and Welfare of the Child, both composed of 11 members each to 

promote and protect human rights under virtually the same rules. In 1998, 

African states adopted a Protocol to establish the African Court on Human 

and Peoples' Rights to complement the Commission's protection mandate. It 

is therefore a court that complements the work of the commission. 

In practice, there is a very constructive beginning of dialogue between the 

different mechanisms to advance the cause of human rights. In 2010, the 

Commission will revise its Rules of Procedure to allow for referrals to the Court 

in cases involving States that have ratified the Protocol on the African Court 

on Human Rights without making the declaration provided for in Article 34(6) 

of the said Protocol. This is precisely what happened in the case mentioned 

by Commissioner Maya concerning Libya. The latter had ratified the protocol 

on the African Court but had not considered it necessary to make the 

declaration. During the serious events that eventually led to the fall of 

Gaddafi, associations and NGOs lodged a complaint with the Commission, 

but given the seriousness of the allegations of rights violations, it finally 

decided to transfer the case directly to the Court using this procedure.  

In the region, Algeria and Tunisia are the only countries to have ratified the 

protocol on the African Court, but only the Court has made the declaration. 



 

PAG. 11 

 

 

NGOs with observer status with the African Commission and individuals can 

therefore bring Tunisia directly before the Court. 

You also know that international courts can only be used after exhausting 

domestic remedies. Except that article 58 of the African Charter authorizes 

the African Commission, in cases of serious and massive human rights 

violations, to refer the matter directly to the political organs of the African 

Union to decide on the appropriate course of action. The Commission went 

further by saying that in these situations, it could refer the case directly to the 

Court if the State against which the complaint was lodged has ratified the 

Protocol. These are therefore the elements to keep in mind when you want 

to litigate. 

With regard to the litigation itself, article 56 of the African Charter on Human 

Rights sets out seven (7) conditions for the admissibility of complaints by the 

African Court and Commission on Human and Peoples' Rights, while article 

44 of the Charter on the Rights and Welfare of the Child requires only the 

identity of the victim to examine his or her application.  

The conditions set out in Article 56 are cumulative and if any of them are 

missing, the request must be rejected. These conditions are: 

• The identity of the person filing the complaint, regardless of nationality. 

In practice, the African Commission requires the existence of a 

relationship between the victim and the complainant if the latter is not 

the author of the complaint and the Court requests the production of a 

notarial deed by which the victim authorises the complainant to act on 

his behalf; 

• The compatibility of the complaint with the African Charter and the 

Constitutive Act of the African Union. A complaint, for example, cannot 

concern the right to self-determination of a people because of the 

principle of the inviolability of the borders inherited from colonization 

contained in the Constitutive Act of the AU; 

• The decent nature of the language used. Any abusive or disrespectful 

comment by the human person may lead to the rejection of the request; 
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• The existence, in the complaint, of precise and verifiable factual 

elements; 

• Exhaustion of domestic remedies, unless they are abnormally long.  

But these remedies must still exist, be effective and useful; 

• The filing of the appeal within a reasonable time; 

• The complaint filed has not been submitted to any other international 

human rights mechanism.  

With regard to the violations of rights committed in Libya, it is important to 

stress that mass expulsions are formally prohibited, in accordance with Article 

12 of the African Charter. In addition, any arrested person has the right to a 

fair trial. Arbitrary detentions and arrests are the subject of particular attention 

by the African Commission and Court.  

In the case of Libya, some of the crimes committed are covered by other 

African and international texts. Mass rape, slavery, torture can be considered 

crimes against humanity or war crimes and involve the individual 

responsibility of the persons who committed them or ordered them. 

Neighbouring States have an obligation to arrest and try such persons if they 

are on their territory. If a person who has committed one of these crimes finds 

himself in Tunisia and is recognized by a victim, for example, Tunisia has an 

obligation to arrest him and conduct investigations with a view to a trial. If 

Tunisia is not, it may be prosecuted for failure to comply with these 

obligations. All Libya's neighbouring countries are affected by this situation 

and must act accordingly. 

Niger may be sued before the courts for violation of the freedom of 

movement that is enshrined in the ECOWAS region. In fact, the hot spots and 

all these detention centres in Niger are illegal. The ECOWAS Court of Justice 

does not require a person to exhaust domestic remedies to access it. 

Therefore, it is not only Libya that must be monitored, but all neighbouring 

states as their inaction may justify legal action against them.  
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Human Rights Violations committed against Migrants in 

detention, present or leaving Libyan Territory 

 

by Libyan Platform (LP) coalition

 

The arrival of  migrants in Libya occurs mainly in two ways: the chaotic mode, 

in which the  migrants enter, individually or in groups, in spontaneous, 

unorganized and messy way, without using a trafficker; and the organized 

mode, whereby the migrants pay a sum of money to the smugglers and 

human traffickers who make them enter into Libya, usually in large groups but 

sometimes even individually. The migrants who cross the Libyan desert to 

reach the coasts are exposed to many dangers, such as: death by starvation 

and dehydration, the possibility of losing the way, the desert’s extreme heat. 

Furthermore, they risk attacks, violations and threats by traders and traffickers 

of human beings, who ask to the migrants disproportionate sums of money 

to leave them free or to let them get to the Libyan coast, where they embark 

for Europe. 

1. Circumstance of the arrest: 

• Migrants enter into Libya by several routes: from the east the migrants 

and the asylum seekers from Egypt, from the west those from Tunisia and 

Algeria, from the south those from several African countries. In fact, their 

goal is to get to the Libyan coast and to the embarkation areas for Italy.  

Along the way they encounter various checkpoints, which are land 

crossings between the cities, where they find police officers who will frisk 

them. Furthermore, they will ask to the migrants the reasons of their 

presence in Libya, in which place they are going, and they will check 

their passports. This is a stop mode. 

• The patrols: they occasionally make roundups in the areas where 

migrant workers are temporarily kept. The police patrols arrest and 
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capture many of the migrants, accusing them of having illegally entered 

into the Libyan territory or charging them of not having the identification 

documents. 

• The Immigration Bureau of Arrests and Investigations:  this is an office 

within the organization for the fight against "illegal" immigration that 

responds to the Ministry of the Interior. Its tasks include to follow and to 

control all those who enter into Libya in an "illegal" way, or, as I prefer to 

say, in an "irregular" way, and to arrest all irregular migrants, with patrols 

and raids, as we have said. When possible, it also investigates all 

foreigners, to verify their legal status and how they came to Libya. 

 

2. Reasons for the arrests: 

There are numerous reasons of imprisoning migrants: for example, when the 

migrant has no documents with him. 

• The entry stamp is false: the police check the entry stamp and, 

sometimes they discover that it is fake and that it has been released by 

someone who pretends to be an official state body. 

• The visa has expired: sometimes a migrant enters in a legal manner, but 

he remains in Libya after the visa expires. In this case he is considered an 

irregular migrant. 

• Sometimes the person is in Libya legally, but after a medical examination 

it turns out that he has a contagious disease. In this case he is 

immediately expelled from Libya. 

• For the purpose of extortion: sometimes there is no legal problem for the 

migrant's stay in Libya, but there is the possibility that the police arrest him 

to extort money from him. 

• We have observed that, occasionally, some people are arrested only 

because they are from Africa. For example, it could happen that taxis 

are stopped, and the driver is asked if he transports migrants; then 

people are sent down and taken to prison without even checking their 

documents. 
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• The agents do not know the procedures and sometimes not even the 

visa system or the way to recognize if the entry stamps are in 

accordance with the law or not. So, the migrants are thrown into the 

prisons arbitrarily, without an effective knowledge of the law. 

3. Detention places for migrants: 

The Libyan Navy and the Coast Guard, which is part of the Navy, arrest and 

block illegal migrant boats and ships by their fixed units - which stop, for 

example, in the ports of Libya’s coastal cities – or by their mobile units – that 

act as patrols of the Libyan Navy monitoring the Libyan territorial waters.                                                                                                                                          

Unfortunately, all the people who are arrested by these units, whether at sea 

or in the Libyan desert while they are crossing it, in the cities or in their areas 

of residence, are placed in detention centers after all they have suffered.                                                                                                                  

We of the “Libyan Human Rights Organization”, together with the “Bilady 

Foundation for The Human Rights”, have published a report in 2017 that we 

have titled "Migration to detention centers", because we observed that most 

of the migrants end up in detention centers regardless of their legal status. 

 

4. The detention centers - or, as the Libyan legislator defines them, the 

accommodation centers.  

The truth is that these centers do not fulfil the minimum accommodation’s 

requirements, they are instead closed places from which migrants cannot 

exit in any way.                                                                     

In these centers take place a series of violations, first of all the arbitrary 

detention. We have observed that sometimes the arrest takes place without 

even verifying the ID documents, but the people are taken to these centers 

regardless, and only then the authorities proceed to verify the legal status of 

the migrants.                                                                                                                                              All 

those who are in these centers are accused of illegal immigration without any 

verifications, readings or records of the migrants. Unfortunately, there is no 

institution that deals with statistics on the number of migrants. Even the 

available numbers should therefore be regarded as approximative, as well 

as the numbers of those who have been sold and bought and those who 

managed to escape. 
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People in these centers suffer from malnutrition and from scarcity of 

humanitarian aid: even the international organizations do not care about 

their agenda so, for example, it sometimes happens that the main priority is 

powdered milk, but they offer soap and shower towels instead. They provide 

insufficient quantitatively support and they are not taking into account the 

real priorities of migrants. Furthermore, these organizations are not coordinate 

with each other.  

The health care is completely inadequate too.  It is difficult even to enter and 

to be able to identify the sick people. Moreover, in these centers there is no 

division between minors, women and men, but they all share the same 

environments.                                                                                                                                                

Forced labor: we have observed that in many cases the managers of the 

centers make the migrants work inside the centers or outside, with an 

insignificant remuneration or no compensation at all.   

In some centers migrants are subjected to verbal, psychological or physical 

violence in the form of torture.  

The price of their freedom is negotiated. In fact, they have to pay amounts 

of money to be released.  

Their legal assistance is not guaranteed even if they are sent to trial in court 

with the charge of illegal immigration: they are brought before the judge 

without an interpreter and without a lawyer. Sometimes, even if the lawyer is 

present, it is not possible for them to meet him outside the court.  

The expulsion from Libya, sadly, is decreed after all these problems that they 

have lived, and this is legal under the law 19/2010.  

As regards the relocations of migrants from the centers (now we are referring 

about the centers administered by the Libyan state) during the transfer 

operations all types of sale purchase agreements are concluded: by 

negotiating the price, by extortion, by selling them to businessmen that put 

migrants to work or give them to traders of human beings. The performers of 

this type of operations are some people within the immigration apparatus or, 

at times, managers of the centers themselves, which hide migrants, so that 

we cannot monitor expulsions or even communicate with them.                                                                                                                                                        

But the most alarming thing is the cases of death of migrants in Libya: some 

of them die during the journey to the coast, or from hunger, or thirst, or from 
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the torture of traffickers and traders of human beings, some even in hospitals: 

unfortunately, some doctors still refrain from treating and providing health 

care to those with black skin.



 

PAG. 18 

 

 

Jurisdictional solutions in Tunisia for the protection of migrants, 

particularly those rejected at sea 

 

by Sihem El Mabrouk - Ligue Tunisienne Droits de L'homme 

 

Like the other Maghreb countries, Tunisia has seen its migration profile evolve 

since the 1990s. It has always been and still is a country of departure or origin: 

in fact, 1.4 million Tunisians live abroad. 

However, since the end of the 20th century, sub-Saharan migrants have been 

transiting through Tunisia to cross the Mediterranean towards the Italian 

coasts in movements designed to bypass controls at the external borders of 

the Schengen area. 

 Like the other countries of the Greater Maghreb, Tunisia adopted, during the 

first decade of the 21st century, policies of control and repression of so-called 

"irregular" migrants, thus joining those followed by the countries on the 

northern shore of the Mediterranean, making Europe an increasingly 

inaccessible area for economic migrants, refugees and asylum seekers alike.  

The outbreak of the Tunisian revolution in December 2010 January 2011 and 

the Libyan rebellion in 2011, which led to the overthrow of both regimes, 

radically changed the migration profile in the area. In fact, Libya in civil war 

since 2011 has become an unsafe country, both for its own nationals and for 

migrants. Indeed, since the beginning of the conflict in February 2011, foreign 

workers and refugees will leave Libya for neighbouring countries and mainly 

to Tunisia.  

Later, it was the Libyans themselves who took the road to exile towards 

Tunisia.  

Mainly a country of origin or immigration, Tunisia is also becoming a country 

of transit, reception and destination for migrants.  
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Starting from the premise that fundamental and human rights concern all 

persons regardless of their nationality, colour, religion or status, these migrants 

should in principle fully enjoy their fundamental rights inherent in every human 

being, including the principle of access to justice. 

Indeed, access to justice is a right for all; it is a fundamental right enshrined in 

various national and international legal instruments. Thus, article 8 of the 1948 

Universal Declaration of Human Rights stipulates that "everyone has the right 

to an effective remedy before the competent national courts against acts 

violating the fundamental rights granted to him by the Constitution or by law".  

Further on, article 10 emphasizes that "everyone is entitled, in full equality, to 

a fair and public hearing by an independent and impartial Tribunal".  

In theory, nothing prevents any person, regardless of their status, whether a 

citizen, Tunisian or migrant, regular or irregular or expelled at sea, who has 

had their rights violated or their fundamental rights violated, from having 

recourse to the competent court and seizing it in order to guarantee these 

fundamental rights, but unfortunately in Tunisia this is not always the case and 

this for two reasons, can be of a legal and practical nature.     

1. Legal obstacles: 

• Absence of a specific normative framework for migrants: 

Regarding legal obstacles, first of all, it should be noted that in Tunisia 

there is a lack of a legal and normative framework specific to migrants. 

The Tunisian legislator has not yet provided migrants with a specific legal 

text that takes into account their situations of vulnerability and 

marginalization. Migrants, who want to use the courts to claim a right, 

must do so on the basis of common law, such as labour law, criminal law 

and others. 

• Absence of an asylum law: 

Although Tunisia has ratified the 1951 Geneva Convention, as well as its 

annexed protocol in 1967 and also the 1969 Convention of the African 

Union Organization on Refugees, it unfortunately does not have a 

domestic asylum law, although article 26 of the new Tunisian Constitution 

of 2014 stipulates that the right of asylum is guaranteed in accordance 
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with what is provided for by law (which unfortunately we do not yet 

have).  

Tunisia still delegates the recognition of refugee status on its territory to the 

representation of the HRC in the country. 

Although, almost since 2014, the draft law on asylum is still not submitted to 

Parliament. 

The Tunisian authorities hesitate to promulgate this law for fear of being 

bound by obligations to which they can only respond with reception, 

assistance, integration... etc. 

Another legal obstacle is added to what has already been said, namely the 

non-ratification of the International Convention on the Protection of the 

Rights of All Migrant Workers and Members of Their Families of 18 December 

1990, which also constitutes a gap in the Tunisian normative system, a subject 

on which Tunisian civil society is working hard and is still pressing the Tunisian 

government to ratify this Convention, which is beneficial both for Tunisians 

abroad and for migrants in Tunisia.  

Another legal obstacle to legal remedies for migrants is the reluctance of the 

Tunisian judicial judge, who, unlike the administrative judge, who is much 

more courageous than the judicial judge, uses the international conventions 

ratified by the Tunisian State to claim a right, the judicial judge is unfortunately 

very timid on the issue and has almost never used the international texts 

ratified by the Tunisian State. And this is also the role of lawyers, who are 

familiar with these texts, to put pressure on the judge to intimidate him to 

ensure that the supremacy of these texts, which, according to the Tunisian 

Constitution, either of 1959 or 2014, are superior to national laws, prevails.  

Therefore, although Tunisia has ratified several international texts, such as the 

Universal Declaration of Human Rights, the African Charter on Human Rights, 

the International Covenant on Economic, Social and Cultural Rights, but also 

the International Covenant on Civil and Political Rights, and also the 

Convention on the Elimination of All Forms of Racial Discrimination, the 

Convention on the Elimination of All Forms of Discrimination against Women, 
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Tunisian legislation unfortunately does not always comply with these 

international standards.  

In addition to these legal obstacles, there is a major practical obstacle, 

namely the issue of migrants' withdrawal from the courts and from the courts. 

 

2. Practical obstacles: 

In practice, the question of judicial recourse for the protection of migrants is 

becoming more nuanced and complex, especially in the case of irregular 

migrants.  

As a League, we have seen some cases of migrants who are generally in an 

irregular situation and sent back to sea, alongside material deficiencies and 

the absence of all documents and material sources, even if they have been 

assaulted or victims of theft or even rape, they are unable to bring their cases 

before Tunisian courts for fear of being arrested and taken back to detention 

centres.   

So migrants out of fear, as I have just said, or also out of mistrust of the Tunisian 

judicial system, are withdrawing from going to Tunisian courts.  

Several forms of appeal to the administrative judge as Guarantor of 

Fundamental Rights are available with very simplified and easy procedures 

with the possibility of obtaining legal aid and this to claim the right to 

education of migrants' children (whether accompanied or not), the right to 

health, the right to movement, the right to work etc.... appeals actions for 

abuse of power against the long and restrictive procedure for access to 

residence. This right to administrative justice remains possible but 

unfortunately never or rarely used.  

Now it is necessary to value the role of civil society in the creation of 

legislation. It is a kind of light among all the obscurities I have just described. 

This is the Organic Law on Preventing and Combating Trafficking in Persons, 

No. 2016/61 of 3 August 2016, adopted unanimously by votes in the Tunisian 

Parliament.  

Various actors are called upon to intervene to combat this phenomenon and 

therefore to apply the provisions of this law, including judges. 
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The said law created the national body to combat trafficking in persons 

under the supervision of the Ministry of Justice, there is also enforcement by 

judges whose role is mainly to coordinate public practices in the fight against 

trafficking at the national level, as well as to implement a national strategy 

to prevent and combat trafficking and in addition a role to assist victims.   

This law allows foreign victims to remain on Tunisian territory on a temporary 

basis, and the victim may also be granted a permanent stay, in the event 

that he risks his life and does not want to return to his country of origin.  

Tunisian civil society has also pushed for the adoption of Law No. 11/2018, 

which was recently adopted, on the elimination of all forms of racial 

discrimination. This law gives concrete expression to the commitment made 

by Tunisia in 1967 through the ratification of the International Convention on 

the Elimination of All Forms of Discrimination. This law provides for sentences 

of up to one month to one year in prison and up to 1000 dinars for racist 

statements.   

It is a first in Tunisia that can open the voice to a judicial remedy for migrants 

in order to guarantee them the most basic rights. 
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SECOND PANEL    
EUROPEAN COURT OF HUMAN RIGHTS: SUMMARY OF 

THE RELEVANT CASE STUDIES ON THE BLOCKING OF THE 

LIBYAN ROUTE AND ANALYSIS OF THE POSSIBILITIES OF 

LITIGATION PRESENTED BY MIGRANTS IN LIBYA 

 

 

The violations of the European Convention on Human Rights in 

relation to the externalization procedures of European policies 
 

by Ulrich Stege - International University College of Turin (IUC) 

 

I have been asked to talk about a legally very technically, but politically quite 

debated subject: the externalisation of EU borders and its potential Human 

Rights implications.  

Let me first of all start reminding us, that although it is on the top of the EU 

policy right now, the subject of externalisation of borders is neither new for 

the EU nor it is new in other parts of the world. Indeed, we only have to recall 

the situation of Spain which has since 2004 – supported by the EU – intended 

to stop the movements of migrants/refugees by boat through agreements 

with 3rd countries (in particular Morocco, Mauretania or Senegal). Or 

currently in America, it is the United States which supports initiatives to stop 
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migrants already at the Southern borders of Mexico in order to avoid people 

from moving to the United States. Or let’s recall Australia, which puts a lot of 

efforts in stopping migrants to reach Australia via boat for example from the 

Philippines. Externalisation of borders is therefore not new at all, but it is 

certainly gaining again much attention in Europe.  

Without going into much detail, but it is worth noting that the EU is 

“translating” its “Externalisation of borders”- efforts in cooperation with 

selected African Countries by investing in the installation of border controls 

on the African soil or by supporting search and rescue operations via – for 

example – the Libyan Cost Guards. All this should - as main effect - hinder 

refugees to cross the African continent until the Mediterranean Sea and 

further on to Europe. For this effect, the EU and its member states initiated 

different platforms for political cooperation on migration and asylum with 

African countries (e.g. Khartoum Process1, Rabat Process2 etc.) and started 

numerous funding schemes3 in order to support the implementation of these 

border controls and support of refugees far away from the European soil.  

 

However, by regarding these efforts and in particular the EU funding 

schemes, it is striking to see that most projects are designed to restrict and 

discourage irregular migration through migration containment and control 

etc., but only a meagre 3% of the budget is allocated to developing safe 

and regular routes. This “focus on short-term EU interests” has been often 

criticised as it “might jeopardize long term interests for African partners”. It is 

indeed difficult to understand the long-term interest of the EU to support the 

re-establishment of border controls in an area of free movement such as – as 

an example - the area of Economic Community of West African States 

(ECOWAS, e.g. between countries like Mali and Niger). While the EU tries 

everything to safeguard its own free movement area (Schengen), which 

                                                      

1  See: https://www.khartoumprocess.net/about/the-khartoum-process 

2  See: https://www.rabat-process.org 

3 Such as the “EU Trust Fund for Africa” equipped with 4.1 Billion Euro, see: 

https://ec.europa.eu/trustfundforafrica/content/homepage_en 

https://www.khartoumprocess.net/about/the-khartoum-process
https://www.rabat-process.org/
https://ec.europa.eu/trustfundforafrica/content/homepage_en
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came under pressure within the so-called “refugee crisis”, it is less 

understandable why the very main reasons in favour of it should not apply to 

the African free movement zones.   

This becomes even more questionable given the context of colonial 

heritage, where the shape of the different African national states (and its 

borders – often only created “artificially” as outcome of the independence 

gained only recently in the second part of the last century) flows directly from 

its European colonialism.   

In addition, it seems that the position of African countries regarding migration 

is fundamentally different to the actual engagements of the EU in Africa. EU 

seems determinate to avoid irregular migration and thus invest in limiting free 

movement flows in Africa, whilst the African Union (AU) attempts to increase 

the possibility of regular flows4. 

But let’s come to the main subject I was requested to talk about, which is the 

Human Rights implications of the EU externalization efforts, with a specific 

focus on the situation in Libya: Already in 2008, Italy and Libya signed a Treaty 

aimed at preventing irregular migration from Libya to Italy. Under that 

agreement, Italy carried out several naval operations whereby it intercepted 

irregular migrants and returned them to Libya. These practice – also known 

as “push-backs” - has been condemned by the European Court of Human 

Rights (ECtHR) in the famous case of Hirsi Jamaa and Others v Italy. Main 

element of the Hirsi case was the fact, that the intercepted migrants have 

been transferred onto Italian military ships, which then returned them to 

Tripoli. All this happened on the high seas. Main aspect here was that the 

Court confirmed that a state exercises jurisdiction when intercepting vessels 

on the high seas. It clarified in Hirsi that, as the applicants were on board of 

Italian ships with crews composed of Italian military personnel, they were 

under the de jure and de facto control of the Italian authorities. 

                                                      

4 See AU position to Global Compact for Safe, Orderly and Regular Migration: 

https://au.int/sites/default/files/newsevents/workingdocuments/33023-wd-

english_common_african_position_on_gcom.pdf; in addition, see the efforts the AU undertake 

in order to create a African Free Movement Zone, adopted in early 2018: 

https://au.int/en/pressreleases/20180319/note-editors-african-union-will-enhance-free-

movement-and-single-air 

https://au.int/sites/default/files/newsevents/workingdocuments/33023-wd-english_common_african_position_on_gcom.pdf
https://au.int/sites/default/files/newsevents/workingdocuments/33023-wd-english_common_african_position_on_gcom.pdf
https://au.int/en/pressreleases/20180319/note-editors-african-union-will-enhance-free-movement-and-single-air
https://au.int/en/pressreleases/20180319/note-editors-african-union-will-enhance-free-movement-and-single-air
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This judgement – together with the fact that Italian-Libyan agreement of 2008 

has been suspended due to the war conflict in 2011 - certainly helped 

stopping push-back operations. It has however also contributed to the “birth” 

of the so called “pull-back by proxy” operations, which are now practice in 

the Mediterranean Sea. All started in February 2017, when Italy and Libya 

concluded again a new memorandum of understanding. Under this new 

agreement, Italy provides support to the Libyan Coast Guard, which 

intercepts migrant boats trying to cross from Libya to Italy, and returns the 

passengers to Libya and its detention centers. In this context, a new 

application was filed to the ECtHR, arguing that Italy is responsible for a fatal 

rescue incident involving an Italian and Libyan vessel, as a result of which at 

least twenty migrants died and survivors suffered severe human rights 

violations in Libya. A number of questions are raised again by the case: Will 

the ECtHR find, as it did in Hirsi, that Italy breached its obligations under the 

Convention? Main aspect again will be the assessment whether Italy could 

be hold responsible. Let me analyse quickly the arguments, that have been 

brought forward by our colleagues from ASGI in this case in order to claim 

jurisdiction.  

Unlike in the Hirsi case, in the new case the migrants are intercepted by a 

Libyan vessel, and Italy’s involvement seems to be less obvious. The main 

question here is therefore whether there is a jurisdictional link to Italy and it 

can therefore held responsible for the alleged human rights violations, mainly 

in the light of the right to life (Art. 2), and of the prohibition of torture and 

inhumane or degrading treatment (Art. 3) of the ECHR, as well as a violation 

of the prohibition of collective expulsions (Art.4 of Protocol 4).  

 

This is the case, if the search and rescue operation (well documented by the 

reconstruction done by the Forensic Architecture5) and the bringing back of 

the migrants to the Libyan coast (and to the Libyan detention centres) has 

been exercised under the de jure and de facto control of the Italian 

                                                      

5 See: https://forensic-architecture.org/investigation/seawatch-vs-the-libyan-coastguard 

https://forensic-architecture.org/investigation/seawatch-vs-the-libyan-coastguard
https://forensic-architecture.org/investigation/seawatch-vs-the-libyan-coastguard
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authorities. In the case, our colleagues argue that such a control has been 

exercised through the following actions of the Italian authorities:  

• the interception seemed to be referred to the Libyan coast guards and 

controlled by the MRCC in Rome, an Italian government agency which 

had coordinated the rescue efforts,  

• the interception of the migrants on Sea seemed to be continuously 

coordinated and thus controlled by the Italian coast guards, 

• the omission to intervene in the incident given the close presence of an 

Italian navy ship and an Italian navy helicopter nearby or at the scene, 

• the fact that the Libyan cost guards have been trained by Italy and the 

Libyan coast guard vessel, which was used in the interception, has been 

donated by Italy.  

It remains to be seen whether the case presented will be successful. In any 

case, it achieved already one important aspect: it spotted light to the policy 

change of the EU and Italy in order to stop migrant’s arrivals at all costs and 

the moral and political responsibility of the EU and Italy in the given context.  

The same argumentation related to human rights responsibilities of Italy in a 

“pull back by proxy operation” has been used in another case presented by 

colleagues of ASGI to the ECtHR in relation to a Gambian citizen, who was 

also intercepted by Libyan coast guards on the Mediterranean Sea and 

brought back to Libya, where he then got detained. There, he basically had 

the “choice” to stay either detained in inhuman conditions in Libya, which he 

also helped to document with his testimony, or to “voluntary” return to the 

Gambia “thanks” to the EU financed IOM voluntary humanitarian repatriation 

programme. 

 

Let me finish by pointing out briefly some further potential grounds for human 

rights violations regarding actions in relation to the externalisation of borders:  

• As we have seen in the Gambian case, IOM officials are intervening in 

Libyan detention centres in order to implement “voluntary humanitarian 

repatriation” programmes, mainly funded by the EU. These programmes 

are indeed ways for migrants, who are able to do so, to get out of the 
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Libyan nightmare and to return home. Nevertheless, given the limited 

choice at hand, this programme opens its way to serious human rights 

violations as soon as these persons will experiences persecution once 

returned home.  

• EU institutions and EU member states are aware of the mistreatment and 

inhumane detention conditions in Libya for those intercepted. Indeed, 

the EU provides support intended to ameliorate these conditions in 

detention (e.g. through funding of NGOs and International Organisations 

providing support to essential needs such as food, water and health care 

in these detention centers). As long as this support is also provided 

through technical assistance by EU/member states officials, these 

member states will necessarily become also accountable for the 

detention conditions in Libya.  

• As long as migrants detained in Libya have strong family ties (e.g. parents 

of unaccompanied minors) in Europe, it is important to recall that – once 

a request of family reunification to an EU member state is done – EU 

member states have the human rights obligation (out of Art. 8 ECHR) to 

provide these persons with a safe and legal way (e.g. through a 

humanitarian visa) to join their family members in Europe.  

• Finally, it is also worth recalling that border control measures at sea are 

subject to strict limits under refugee law, human rights law and the law 

of the sea. In particular with respect to the human “right to leave”, non-

departure measures are permissible under the law of the sea only in very 

limited cases. EU member states can therefore not exonerate themselves 

from their international obligations. If they require, support or even 

participate in a third country’s internationally wrongful acts, they will be 

complicit or at least jointly responsible. 

 

Thank you very much for your attention!  
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Challenges: organizations and lawyers’ access to detention and 

disembarking points; a focus on the threads by the armed 

groups  

 

by Libyan Platform (LP) coalition 

 

First of all, I'd like to introduce ourselves. I'm part of a Libyan civil society 

association. We started our activities in 2011 and in particular we began to 

visit and monitor the detention centres from 2012. Our last visit was to the 

centre of Suq Al-Khamis on March 6th.  

So far, we have visited 15 detention centers: we have started with the city of 

Sirte, then we have continued with the center of Al-Karim in Misurata and 

with the one of Suq Al-Khamis in the city of Khoms, then with the centers of 

Tripoli, such as that of Ain Zara and Tajoura. Finally, we have visited the one 

that is considered the main and largest: the Tariq Al-Sikka; in addition to that 

the Tariq Al-Matar that we have often failed to visit for various reasons.   

We were able, instead, to visit centres beyond Tripoli, such as that of Shuhada 

Al-Nasr in Zawiya - whose closure had been decided on the basis of a 

resolution of the Security Council against five of the heads of the structure, 

but which, unfortunately, is still open today - and therefore the centres of Abu 

Issa, Sabrata and Gharyan.  

As a team, we've been visiting these centers for years.   

A distinction has always been made between militia-controlled and state-run 

centres; however, the state has always said that it is the militia that controls 

the centres, but it often says so in order to deflect or deny its responsibility for 

the conditions within them.  

The same person is responsible for all 15 centres, although there are a total of 

21 detention centres, in addition to the two in Kufra and eastern Libya, which 

are few in number due to the low number of migrants in the area, and where, 

if violations occur, they are the same as in the other centres. There is one 

centre in the city of Tobruk called Dar Al-Zaitoun, which is quite large, and 
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another in Benghazi, which I visited at the end of 2011 and which was closed 

in 2014 because of the war and then reopened to serve as a detention 

centre for migrants and asylum seekers.   

This is the map of the places of detention in Libya, just to clarify the picture. 

All the centres in Tripoli are under the control of the Libyan government in 

Tripoli, while those in eastern Libya are under the responsibility of the Ministry 

of the Interior of the provisional government in eastern Libya.   

What is certain is that all coastal city centres are dependent on the Libyan 

Government, which is why I believe that the responsibility for the violations 

perpetrated in these centres lies with the Libyan Government.   

Every time one of these centers is opened, it is placed under the responsibility 

of a character with some military rank. For example, the centre in Surman, 

which is known for its sexual abuse and has been closed down as a result of 

pressure from international and local organisations, was given to a colonel 

when it was reopened. 

As for the organizations that visit these centers, they are essentially: the IOM 

(International Organization for Migration), which has played an important 

role in most of the centers; the UNHCR (United Nations High Commissioner for 

Refugees); the Danish Institute for Migration; three Italian organizations 

including Terre des Hommes and CIR (Italian Council for Refugees) which is 

the latest addition. The Libyan Red Crescent and the Red Cross also visit the 

centres and provide services to migrants.   

The problem is that, although there are so many organisations active in Libya, 

there is no effective coordination between them, so often the aid is re-

proposed in one centre, while it is scarce or absent in another.   

With regard to the places visited by these organisations, unfortunately they 

are almost exclusively concentrated in the city of Tripoli; in particular, I refer 

to the IOM and the UNHCR, which concentrate mainly on the centres of Tariq 

Al-Sikka and Tajoura because of their proximity to Tripoli, but do not cover the 

rest of the areas relatively far from the capital. Let's not talk about their 

coverage in the south, which is non-existent. There is a huge poverty of 

services in detention centres in the south, which unfortunately goes hand in 

hand with material poverty in the south itself. 
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Moreover, in our opinion, there is a great criticality in the way in which these 

organizations work: as is known, the main offices of the IOM and the UNHCR, 

for example, are located in western countries, while the sections that deal 

with Libya are located in Tunisia, given the instability of Libya on the security 

front. These sections, therefore, manage their projects and programs from 

Tunisia through some of their employees in Libya. In all honesty, we have 

many doubts about how to select these employees.   

Those who observe the work of these organizations in Libya will notice a 

certain confusion and lack of clarity about the role of each organization: for 

example, the UNHCR states that its role is to allow migrants to seek 

international protection and to protect their rights as asylum seekers, with the 

possibility of transferring them to other countries that guarantee their rights, 

while the role of the IOM is to protect women, children and all people in 

difficult conditions.   

I'm not talking about a single case. My colleague from Misurata and I have 

been working together since 2015 in the city of Sabrata, so we have formed 

a coordination that brings together 6 Libyan organizations, namely all the 

organisations active in monitoring the detention centers for migrants in Libya, 

including Bait Nalut and others present in the cities of Tobruk and Kufra, as 

well as the colleagues who are currently working with us in Tripoli and 

Misurata.   

After all our visits and inquiries, we have noticed that the role of the UNHCR, 

for example, is only to register migrants and provide some medical help.   

Among colleagues, we used to say that we should not think badly about this 

organisation, and that it might not be able to do more because of 

government pressure and the security sectors, which do not recognise the 

right to asylum. However, the protracted nature of this situation and this kind 

of approach to the problems has made us really doubt the seriousness of the 

organization and its aims in Libya. In fact, we believe that this medical aid or 

personal hygiene effects can be provided by any NGO, and that the 

registration of migrants and asylum seekers can be carried out by the IOM: 

as regards the volume of aid, in fact, we think that it is the IOM that has the 

greatest impact in Libya.  
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When you get into a detention centre with more than 100 people and you 

find only one bathroom there, you ask yourself about the way of working and 

the role of this organisation, which allocates its budgets each year to aid and 

protection programmes for migrants. I'm not talking here about the role of 

the Libyan government, because it's almost absent. But we think that it is not 

possible for an organization that claims to protect the rights of migrants to 

leave a group of more than 100 people, most of them women and children, 

to live in a place with only one bathroom and without drinking water: this 

organization loses its credibility. And the odd thing is that its local employees 

visit these places and are not disturbed by these violations.   

We understand that there are governmental, legal and security pressures in 

Libya that do not facilitate the work of these organisations, but we believe 

that the UNHCR should then state openly that it cannot do its job in Libya, or 

withdraw from Libya altogether, in outcry at the fact that it is not being 

granted the conditions to do its job. We have also noted on several occasions 

the presence of people registered with the UNHCR who, despite this, were 

arrested on the street and then imprisoned in detention centres: a UNHCR 

employee who comes to visit the centre, ignores these people and only goes 

to look for those who are not yet registered, as if his aim were only to register 

as many people as possible, and not to protect the rights of registered 

people.  

Speaking of help: regarding one of our visits, a Somali lady mother of a 7-day-

old baby insisted that we help her by bringing her powdered milk, because 

she was suffering from certain diseases that prevented her from 

breastfeeding her baby. So, in turn, we asked the IOM and UNHCR why they 

were not providing the milk powder, and they gave us the usual answer: that 

they encourage breastfeeding.  

We have also noticed that the effects on personal hygiene are provided to 

all, migrants, asylum seekers and even Libyan refugees, without taking any 

account whatsoever of the sex or age of the person. Not so long ago we 

have visited a centre where the IOM had delivered its aid the day before we 

arrived: well, this aid consisted of a bottle of shampoo, a soap and some 

other personal effects. A migrant to whom I asked for an opinion answered 

me with a sarcastic comment on the opportunity to give people the soap to 
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wash themselves in a place where there is no water.  

We have tried to talk to these organisations at least about the maintenance 

of health facilities, but they have argued that they do not want to take care 

of maintenance so that it is not said that they favour the maintenance of 

these centres in operation. Then, we replied that this situation is now a reality 

and that since they still receive large amounts of funding from several sides, 

they must come together in order to find a solution to produce concrete and 

substantial aid for migrants. 

I would like to add one thing: the Libyan Government does not refuse aid. My 

colleague from Misurata and I, during one of our visits, talked to the person 

in charge of a centre, a soldier, and we explained to him that if an 

organisation were to come to provide assistance, they would have to ask for 

help first and foremost for basic needs. For example, in the centre of Suq Al-

Khamis, a well to extract drinking water was dug side by side to a well for 

sewerage. Recently, the wastewater has been spilled into the drinking water 

and, despite all the large organisations being aware of this, they have not 

moved a finger to solve the problem.  

Therefore, we asked the centre managers to compile lists of the centre's 

needs to be presented to any organisation that had expressed a willingness 

to start an assistance project. An Italian organisation once wanted to provide 

assistance in one of the centres and a list of the centre's shortcomings was 

presented to it in order of priority The first request was the construction of 

toilets and the supply of drinking water, but the organization chose the 

request that was in fifth place on the list, which was to equip the center with 

air conditioners, since we were in winter. I saw preparing and then installing 

these air conditioners with the name of the organization and the words of the 

European Union with the organization that meanwhile took some photos and 

then left, leaving the center with the air conditioners, but without water or 

bathrooms.   

Recently we were contacted by another Italian organisation that wanted to 

start a project of aid, saying that it wanted to deliver and distribute this aid to 

us. In deepening the discussion, we discovered that they were the same aid 

already offered by other organisations and that they would focus on the 

same areas; so, this organisation had not even studied its own working 
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environment before submitting its proposal.   

For your information, everything I am telling you and everything we have 

observed is well known and is also evident to all the international 

organisations active in Libya.   

Most of the employees of these organizations do not even enter into the 

detention centers: they contact the person to deliver the hygiene materials, 

give him a sheet of paper to sign and leave. 

As for ambassadors and diplomatic missions, they often visit the centres of 

Tariq Al-Sikka, Tajoura and Ain Zara, i.e. those in and around Tripoli, and 

sometimes visit Misurata.   

The Tariq Al-Sikka centre is one of the most visited by ambassadors and 

diplomatic missions from various countries, and it is also almost the only one 

that has been filmed and shown on our television, so as to reassure us that its 

good condition has been ascertained. But unfortunately, when we visited it, 

we discovered with amazement that it housed more than 600 people in a 

single room, a sort of large warehouse. During our visit we found a group of 

young Moroccans protesting through a hunger strike because they had not 

been facilitated the travel procedures, despite their health conditions were 

extremely alarming. Indeed, the organization that took care of the health 

service for migrants did not enter the center, but waited for people to go out 

and do the analysis in their office, located no more than 10 meters away. 

However, the sick person cannot leave the centre without the permission of 

the guards beforehand. 

We are certain that the Libyan government does not refuse any help. If the 

IOM were to propose, for example, that certain premises be allocated to 

minors or women, the government would accept the idea, as long as the 

organisation pays for it.   

Milk powder, on the other hand, is mostly supplied to those living in these 

centres by Libyan NGOs.   

We also talked to the IOM about the criteria for selecting its employees and 

learned that the selection is managed by a company and is not based on 

criteria of either humanitarian or specialization. 
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Finally, I would like to address one last issue: most people think that all those 

in the detention centres are migrants, while several times we have met 

women and children from southern Libya who were arrested and imprisoned 

because they were considered to be non-Libyan migrants, because they did 

not have a passport, despite the fact that this is normal in the south. There 

are tribes, for example, half of which live in Libya and half in Chad, and their 

members are not used to identity documents. It is quite common: instead, 

they were considered irregular migrants and placed in detention centres.
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 Application of interim measures for people rejected to Libya 
 

by Andrea Spagnolo - Researcher in international law, Department of 

Law, University of Turin 

and Loredana Leo – ASGI 

 

Andrea Spagnolo 

As you will understand from the title, my speech is actually divided into two 

parts, I will not only speak of the European Court of Human Rights but I will 

also speak of the Committee on Human Rights, which is the Committee that 

monitors the respect of the Agreement on Civil and Political Rights of the 

United Nations. This is because Libya still appears to be part of the 

Agreement, but above all is still part of the additional protocol, which confers 

a kind of jurisdiction to the Committee which may receive communications 

from individuals. With regards to the interim measures of the ECHR, we would 

need to make reference to the provisions of Article 39. I go pretty fast on this 

point. It is clear that the European Court of Human Rights may receive 

instances by individuals to grant interim protective measures, in situations of 

extreme danger and therefore in extreme situations. From this point of view, 

a useful clarification must also be made in order to distinguish the procedure 

before the Committee. Before the ECHR, it is not necessary that there is a 

pending appeal, but since a precautionary measure may be requested 

independently. It is clear that the precautionary action applies only in very 

limited situations, which are linked to the violation of the right to life and to 

the prohibition of inhuman and degrading treatment (Articles 2 and 3) and 

in some cases of infringement of Article 8, which is the right to respect for 

private and family life. Yet again, before going perhaps to the most 

interesting point, that is to say, that the precautionary measures if they are 

granted during an already pending procedure, they are upheld during the 

entire proceeding, save the right of the Court to withdraw the measure or set 

up a precise limitation. If the States fail to comply with the precautionary 

measures granted by the Court, this represents an autonomous violation 

before the European Court of Human Rights, in this specific case a violation 

of Article 34, that is, a violation of the right of individual application, that is, a 
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right to have access to the Court to request a remedy. The first time this was 

decided was in the Mamatkulov and Askarov case in 2005. This is now a well-

established practice to consider non-compliance by the States as a breach 

of Article 34. Perhaps we move to the most interesting point, if determining to 

what extent precautionary measures or emergency measures may be 

granted in extraterritorial scenarios, where conduct occurs outside the 

territory of the member state of the ECHR. There is a case in which emergency 

measures granted outside the territory of the state, it is the case Al Sadoon 

and Mufdhi against the United Kingdom and it was a case in which, looking 

briefly at the facts, the United Kingdom held two Iraqi citizens in Iraq, Basrah, 

and reached an agreement with Iraq in order to transfer them to an Iraqi 

court in order to be judged by that court, but it was a court that could 

ultimately apply the death penalty as a sentence.   

In this case, even though it is a case of extraterritoriality, the emergency 

precautionary measure was granted, so it is clear that from the Court’s point 

of view what must be proved is this link of jurisdiction which Loredana will 

speak of later, it is necessary to see if the jurisdiction of the State party to the 

Convention exists. A possible new approach can be the one used by the 

European Court of Human Rights in the event that it had against Ukraine 

which is a case to say very particular in which asylum seekers were hidden in 

a boat flying the Maltese flag stationed in a port in Ukraine. Quite interesting, 

the Court could have said quite simply that the jurisdiction was of the 

Ukrainian State because, in fact, even under the law of the sea, jurisdiction 

in such a case is of the port State, but there an interesting reference in the 

Court’s ruling to this: let us say that the exercise of jurisdiction by Ukraine was 

linked to its possible entry into the EU and therefore to the exercise of the 

relative rights deriving from the Convention. I have put a question mark, 

deliberately, because I do not know how much this dictum of the Court can 

be descended from a general principle that can change the discourse on 

the jurisdiction on which we will perhaps return later or tomorrow in a different 

place.   

I would like to point out that there is, many of you are aware of this, a 

procedure of urgency even before the Committee on Human Rights of the 

Agreement on Civil and Political Rights, which has a great difference with 
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respect to the European Court of Human Rights, that is, emergency measures 

can only be granted in the context of a proceeding that has already begun. 

So the request in case must be pending before the Committee: this is a 

substantial difference with respect to the European Court of Human Rights. 

So, it is an aspect to take into account. In this case too, the Committee acts 

as the Court from the point of view of the binding nature of precautionary 

measures. You know that the Committee’s final comments are not legally 

binding, but it is true that as far as precautionary measures are concerned, 

the Committee refers to the general obligation of good faith to respect the 

Additional Protocol. Libya apparently, as I understand, I checked even 

earlier, is part of both to the Pact and the Protocol, so this can open a first 

scenario. One second, and I close, can be opened with regard to 

extraterritoriality within the framework of the UN Agreement on Civil and 

Political Rights. It is an extraterritoriality interpreted in a somewhat more 

relaxed way than the practice of the European Court of Human Rights. The 

Committee’s interesting observations are to be found in a case against 

Romania in 2009, where a link, a causal link, which leads to possible violations 

of human rights, is mentioned. It is clear that, in this case too, a form of control 

must be proved, that is, a form of State presence, in this case a State which 

is not Libya because we are talking about an extraterritoriality situation, but 

clearly it is always an opening which can also be taken into account for 

urgent measures.   

 

 

Loredana Leo 

As Andrea said, in truth, as far as Article 39 is concerned, these are 

proceedings which are not yet under way, therefore, we have no 

precedents to be taken into account. What I will try to do, in the time that 

has been granted to me, is to imagine hypotheses in which, precisely, it is 

possible to try to present before the European Court an appeal ex Article 39. 

The first hypothesis is that of some people who are intercepted at sea not by 

the Coast Guard but by merchant boats. Perhaps you will remember, in July 
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of last year, the Libyan boat “Asso 28” which had intercepted migrants who 

were then brought back to Libya. Moreover, there is the case of Nivin, 

another merchant boat that had intercepted people at sea, who were then 

brought back to Libya. Recently, there was the case of the vessel flying the 

flag of Sierra Leone, in which there seemed to be an almost direct 

involvement of the Italian authorities, so that the Minister of Transport, 

together with other members of the government, had pointed out on the 

press that people were in custody and that they were about to be brought 

back to Libya. That is, if you could intercept these people when they are still 

on board merchant boats, that is before the refoulement actually happens, 

and in the event that you succeed, as in the cases I have listed, to reconstruct 

a minimum of links with the Italian authorities, it could be possible to consider 

the presentation, when people are still on board, of an Article 39, asking the 

ECHR to block that conduct because The refoulement of those people in 

Libya would lead to a violation of Article 3 ECHR.   

Another hypothesis, which is more difficult from the point of view of law 

because it is closely related to the control that Andrea spoke of before, is the 

hypothesis of those who are actually reported in Libya both by the Coast 

Guard and by the merchant boats, as has been in all the cases I mentioned 

to you. In this case, the problem of hypothesizing an Article 39 when 

refoulement has already been carried out is linked to the fact that it is difficult 

to prove that the violations that are suffering these people within the centers 

in which they are reported are directly connectable to the control of the 

Italian state. This aspect is also one of the reasons why frequently the 

questions about the activities of international organizations, NGOs, within the 

centers are used: what could be interesting to go to investigate and which 

could evolve over the next few months is indeed the involvement of national 

organizations, NGOs, in particular Italian but not only inside the detention 

centers.   

I would remind you that our Minister of the Interior, a few weeks ago, 

commenting on a video of the torture put into effect in Libyan detention 

centers, expressly stated that in order to improve the situation Italy will send 

to the centers police, media and men to monitor. Now, if, in fact, it is possible 

to hypothesize the presence of Italian forces within the centers, it could be 
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at the same time possible to envisage a stronger control by the Italian 

government, which therefore allows us to overcome in some way the limit 

that is linked to the exercise of the jurisdiction. At the moment, these are 

obviously absolutely experimental hypotheses.  

Another hypothesis that could be experienced is that, indicated by Andrea, 

of the request for precautionary measures to the Committee. In this case we 

could try to experience the Italian responsibility together with the Libyan 

responsibility, therefore it could be another hypothesis to take into 

consideration and to work on.    

A very final hypothesis is linked to an Article 39 possibility that is slightly 

different from those I have listed: it is the possibility of thinking of using the 

remedies prescribed underArticle 39 for a person who is already in the Libyan 

territory and who goes to the Italian Embassy in some way to ask for 

protection from the Embassy itself, making present the fact that if the person 

remains in Libya, he would risk undergoing inhuman and degrading 

treatment. Now, in this case, what could be expected to ask the Court is to 

request measures that are in the suborder, in the sense that obviously the first 

hypothesis, the first request that could be made to the Court could be to 

order the Italian State directly to enter, therefore the issue of the entry visa for 

this person. But, moreover, we could imagine another alternative hypothesis; 

we could try an internal way that is to ask an Italian court for the famous visa 

of entry for humanitarian reasons. The experiment of the internal way, 

however, is subject to conditions that are incompatible with a person who at 

that time is in Libya, first of all,  requesting the authorization. Therefore, the 

Court could ask at least, as an alternative, to oblige the Italian authorities in 

some way to put the person under the conditions of making an internal 

appeal, under Article 700 cpc, in this case. We could then ask the Cedu to 

put the claimant in the conditions of referring to the local law proceedings, 

since otherwise he would be prevented from their use by a whole series of 

difficulties only of practical order.   

These are of course some hypotheses and proposals that present many 

difficulties of application, we realize it, and on which, however from my point 

of view, we can also obviously reason ourselves tomorrow within the groups, 

and that anyway it would be worth experimenting in some way. Thank you.
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Institution of Libyan SAR zone: juridical and practical profiles 

by Charles Heller - Forensic Oceanography/MIGREUROP 

and Alessandra Annoni - Associate Professor of International Law, University 

of Ferrara 

 

Charles Heller 

My name is Charles Heller, I’m co-director of the Forensic Oceanography 

project based at Goldsmiths, University of London. Our work has focused on 

the reconstruction of the violations of the rights of migrants at sea. Most 

recently, we have authored the “Mare Clausum” report, at the heart of 

which has been the 6 of November 2017 “Sea-Watch vs Libyan Coast Guard 

case” (SW vs LYCG case), and which has served as the basis of an ongoing 

complaint against Italy in front of the ECHR. Very recently I met one of the 

survivors of this incident, who had been pulled-back to Libya and tortured. 

Meeting him brought once again to my attention the urgency of what we're 

attempting to do here today. 

I am really delighted to be here and it's stunning to have this density of a 

sharp legal minds. All of our efforts will be necessary in this moment of roll-

back of the border regime, in order to prevent states from lowering the 

threshold of the violence and violations that they can get away with.  

My contribution will focus on the role of the process of declaring the Libyan 

SAR zone as part of Italy and the EU’s policy of migration containment. I’ll 

address this process by describing briefly the institutional process leading to 

the declaration and finally recognition of the Libyan SAR zone in June 2018, 

and indicate some of the shifts this led to at the level of practices.  

The SAR zone must be located within Italy and the EU’s policy of “support” to 

the Libyan Coast Guard case (LYCG), the aim of which have been stated 

very clearly in numerous policy documents, but particularly in the 

“Memorandum of Understanding” Italy signed with the Government of 
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National Accord (GNA) on 2 February 20171: “stemming illegal migrants’ 

flows”. This Memorandum received full EU Council support the very next day 

in the Malta Declaration adopted on 3 February 20172. 

This collaboration has taken multiple forms: 

• Patrol vessels: on 15 May 2017, in presence of the Italian Minister of 

Interior, Italy donatated four patrol boats to the LYCG, including the the 

Ras Jadir, on board which the LYCG  engaged in reckless behaviour and 

thus contributed to the death of several passengers in the SW vs LYCG 

case – was the Ras Jadir - one of the that had been donated by Italy to 

the LYCG.  

• Training: On board that vessel on the day of the lethal events, eight of 

the 13 crew members had received training from the EU’s anti-smuggling 

operation, EUNAVFOR MED, which has trained 188 LYCG personnel since 

Autumn 20163.  

• Military operation: on the 2 August 2017 the Mare Sicuro operation was 

deployed into Libyan territorial waters to provide “support to the Libyan 

security forces in their activities against irregular migration and human 

smuggling by deploying aerial and naval means and supporting 

Intelligence, Surveillance and Reconnaissance capabilities.”4 Within this 

                                                      

1 Memorandum of understanding on co-operation in the fields of development, the fight against 

illegal immigration, human trafficking and fuel smuggling and on reinforcing the security of 

borders between the State of Libya and the Italian Republic, 2 February 2017, 

www.governo.it/sites/governoNEW.it/files/Libia.pdf An English translation of the “Memorandum” 

is available here: https://www.asgi.it/wp-content/uploads/2017/02/ITALY-LIBYA-MEMORANDUM-

02.02.2017.pdf  

2 Malta Declaration by the members of the European Council on the external aspects of 

migration: addressing the Central Mediterranean route, 3 February 2017, 

www.consilium.europa.eu/en/press/press-releases/2017/02/03/malta-declaration/   

3 As of 21 August 2017, EUNAVFOR MED has further been assigned the task of monitoring the 

activities of the LYCG and Navy – a task which we should note implies a hierarchical power 

relation. Monitoring is considered as “an essential component of the Libyan maritime capacity 

building programme”, by helping to “define future training requirements, and helps the LCG&N 

to define its equipment (including assets) shortfalls and requirements” (EUNAVFOR MED Op 

Sophia - Monitoring of Libyan Coast Guard and Navy Report October 2017 - January 2018, 9 

March 2018, p.3). The monitoring task was assigned to EUNAVFOR MED by the Council Decision 

of July 2017 and agreed with the Libyan authorities within an additional Annex to the 2016 

Memorandum of Understanding. See EUNAVFOR MED Op SOPHIA - Six Monthly Report 1 June - 

30 November 2017, 22 December 2017. 

4 Deliberazione del consiglio dei ministri in merito alla partecipazione dell’Italia alla missione 

internazionale in supporto alla guardia costiera Libica (DOC CCL, n.2), 28 July 2017, 

www.camera.it/_dati/leg17/lavori/documentiparlamentari/IndiceETesti/250/002/INTERO.pdf  

http://www.governo.it/sites/governoNEW.it/files/Libia.pdf
https://www.asgi.it/wp-content/uploads/2017/02/ITALY-LIBYA-MEMORANDUM-02.02.2017.pdf
https://www.asgi.it/wp-content/uploads/2017/02/ITALY-LIBYA-MEMORANDUM-02.02.2017.pdf
http://www.consilium.europa.eu/en/press/press-releases/2017/02/03/malta-declaration/
http://www.camera.it/_dati/leg17/lavori/documentiparlamentari/IndiceETesti/250/002/INTERO.pdf
http://www.camera.it/_dati/leg17/lavori/documentiparlamentari/IndiceETesti/250/002/INTERO.pdf
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frame, Italian Navy ships and aircrafts have operated off the coast of 

Libya and played a decisive role in facilitating LYCG interception, while 

the communication equipment onboard the Italian naval ships docked 

in the port of Tripoli has been used by the LYCG to coordinate their 

operations at sea.  

Now the aim for Italy and the EU has always been for the LYCG to operate 

border control, and intercept and contain migration in Libya. But to make this 

acceptable, they have done every thing they could to frame interception 

activities as “rescue”. It is here that the institution of the Libyan SAR zone plays 

a central role. The LYCG had to be granted all the attributes of a functioning 

coast guard body – including a SAR zone and a functioning Maritime Rescue 

and Coordination Centre (MRCC).  

A week after the extension of the Mare Sicuro operation into Libyan territorial 

waters, on 10 August 2017, the Libyan authorities in Tripoli announced that 

they had (unilaterally) declared the Libyan Search and Rescue (SAR) zone 

and threatened any rescue NGOs that dared to enter it. This SAR zone was, 

after tribulations, recognised by the IMO in June 2018. Formally, it was Libyan 

authorities who declared “their” SAR area, which, they came to consider and 

aggressively defend as if it was Libyan sovereign territory. However the 

declaration of the Libyan SAR zone has been a constant preoccupation of 

European and Italian policymakers, and a cornerstone of their strategy of 

refoulement by proxy.  

The different stages in the process aiming to establish a LY SAR zone and a 

functioning Maritime Rescue and Coordination Centre (MRCC) have been 

summarised by Italy in a communication to the International Maritime 

Organisation dated 15 December 20175. As well as in a communication to 

the ShadeMed meeting held in Rome, 23 November 2017. 

                                                      

5 International Maritime Organisation, Sub-Committee on Navigation, Communications and 

Search and Rescue (NCSR): Further Development of the Provision of Global Maritime SAR 

Services, Libyan Maritime Rescue Coordination Centre Project, Submitted by Italy, 15 December 

2017. 
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Already on 4 August 2016, in a jointly signed letter by the EU Commission and 

EEAS, the Italian Coast Guard was instructed to assume responsibility for 

leading a project to establish a Libyan Maritime Rescue Coordination Centre 

and support the Libyan authorities in identifying and declaring their Search 

and Rescue Region. (The imperative of both these endeavours and to 

support Italy financially in implementing them was reiterated in the EU’s Joint 

Communication of 25 January 2017.) On 12 June 2017, the EU Commission 

notified the Italian Coast Guard of the award of the grant “Assessment of the 

Libyan Coast Guard legal framework and capability in terms of SAR Services”, 

with an amount of 44 million Euros, as indicated in the ITCG’s Shade Med 

briefing on the 23 November 2017. Part of this project, as explicitly described 

to the IMO, is to “support and assist the relevant Libyan authorities in 

identifying and declaring their Search and Rescue Region” and drawing up 

“a detailed project based on the assessment, aimed at establishing a fully 

operational Maritime Rescue Coordination Centre.”6 

On 10 July 2017, the President of Libyan Ports & Maritime Transport Authority 

informed the International Maritime Organization that the Libyan 

government considered the Tripoli Flight Information Region (as adopted by 

the International Civil Aviation Organization) to be identical to the Libyan 

Search and Rescue Region.” This would be the basis for Libya’s 10 August 

unilateral declaration, which was not fully recognised and communicated 

by the IMO according to the process established by the SAR Convention7. In 

fact, the IMO Secretariat received on 10 December 2017 an official 

communication from the Government representative of Libya, to withdraw 

their 10 July 2017 notification on the Government’s designation of the Libyan 

SAR zone. A new declaration was submitted by Libya on the 14 December 

                                                      

6 International Maritime Organisation, Sub-Committee on Navigation, Communications and 

Search and Rescue (NCSR): Further Development of the Provision of Global Maritime SAR 

Services, Libyan Maritime Rescue Coordination Centre Project, Submitted by Italy, 15 December 

2017. 

7 Once determined, the declaration of a SAR zone must be communicated to the IMO which 

‘shall notify’ all other States Party to the SAR Convention (rule 2.1.6 SAR Convention). Then, the 

coordinates of the SAR zone are published in the Global Integrated Shipping Information System 

(GISIS). 
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2017. It is only on June 2018 that the Libyan SAR zone was recognised by the 

IMO, although, as we will see, there is much debate as to its validity. 

During this whole time, despite the fact that the Italian Coast Guard project 

foresees the LYCG MRCC as being fully operational only in 20208, and that it 

has been clear that the LYCG is far from operating an effective MRCC, all 

European state actors operating at sea have acted as if Libya had a 

recognised SAR zone within which it was able to coordinate rescue activities, 

so as to frame LYCG interception operations as rescues.  

Over 2017, the LYCG intercepted and pulled-back 20,335 people. By August 

2017 the LYCG intercepted more migrants than anyone else rescued9, with 

39%, and the rate of interceptions by the LYCG has grown even higher over 

2018. The higher rate of interception by the LYCG has been correlated with 

a higher migrant mortality rate – a measure of the danger of crossing – 

observed in the second half of 2017 and early 2018. 

In our Mare Clausum report, we analyse 16 pull-back incidents, most of which 

could be documented only thanks to the presence of the few remaining 

NGOs. What these incidents show is the distinct role of the Italian Maritime 

Rescue Coordination Centre (IMRCC) and the Italian Navy in coordinating 

and directing LYCG interceptions. In most cases, the IMRCC, after having 

been informed of the presence of a boat in distress, transferred this 

information to the LYCG which claimed the coordination of SAR operations, 

and NGO vessels were asked to stand-by. In this way, the IMRCC contributed 

to migrants being intercepted and brought back to Libya - a place where, as 

we have heard several times today, they face multiple forms of inhumane 

treatment. In three documented instances, on 27 September, 11 October and 

15 December 2017, we recorded operational instructions given by the Italian 

                                                      

8 Italian Coast guard presentation “Libyan Maritime Rescue Coordination Centre Project, Shade 

Med briefing, Rome, 23 November 2017.  

9 Qualculation by Gian-Andrea Monsch, Researcher at Fors, University of Lausanne, for Forensic 

Oceanography based on Italian Coast Guard and IOM data. 
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Navy to the LYCG to intercept migrants, all the while refraining from rescuing 

the migrants itself.  

The use of SAR as a form of outsourced border control and the evident failure 

of the LYCG in operating according to the requirement of a functioning 

MRCC have been clearly displayed over the last months, even though there 

have been new trends in the practices of actors that have emerged in the 

wake of Matteo Salvini’s institution as Italy’s Interior Minister in June 2018. As 

we've all observed and Loredana Leo has just mentioned as well, one of 

these new trends is the tasking by ITMRCC of merchant ship of rescuing and 

then bringing the migrants back to Libya. This was the case in particular in the 

Nivin incident on which we are working.   

In the night of the 7-8 November 2018 a group of 93 passengers travelling by 

boat from Libya towards Italy that had encountered a situation of distress at 

sea, was rescued by a merchant ship, the Nivin, under the initial coordination 

of the Italian coat Guard (MRCC Rome) and brought back to Libya where 

the passengers lives were at risk. As the passengers refused to disembark in 

the port of Misrata, a stand-off ensued, ending only with the violent removal 

of the passengers who faced detention in Libya. This case illustrates clearly 

how search and rescue and the establishment of search and rescue 

capabilities in Libya are crucial dimensions of the form of outsourced border 

control and refoulement by proxy which has been the tendency over the last 

years. Further more, the fact that in this incident ITMRCC communicated with 

the Nivin “on behalf of” the LYCG – instead of the LYCG communicating 

directly with the merchant ship - shows to what extent the LYCG is unable to 

assume the task coordinating rescue. 

 

 

Alessandra Annoni 

I thank the organizers for giving me the opportunity to take part in this very 

interesting conference. I know I am the last obstacle between you and 
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coffee, so I will try to be as short as possible. Responding to some of the 

arguments that come from those who preceded me, I will try to address three 

issues. First question: Can the Libyan SAR be considered to be effectively and 

validly established today? Second question: Assuming that the answer to the 

first question is positive, does this give the Libyan authorities the power to 

exclude NGOs’ vessels from this sea zone or to prevent these vessels from 

carrying out rescue operations? The third question, which I hope to have time 

to deal with, concerns the possible conflict of obligations for 

captains of ships, whether merchant ships or NGOs, who are in 

rescue operations in that area: on the one hand, the obligation to carry out 

the rescue, enshrined in international standards and in the internal rules of 

almost all States, and on the other hand the obligation (pursuant to the 1979 

Hamburg Convention) to follow the instructions of who coordinates the reliefs 

in the SAR area, and therefore presumably of the Libyan authorities.   

With respect to the first question: in response to a parliamentary question by 

Sabine Lösing, asking the European Commission to clarify precisely whether 

the Libyan SAR had been established and with what coordinates, 

Commissioner Avramopoulos said that “the declaration of the establishment 

of the Libyan SAR is a legitimate and constitutive unilateral act, because it 

comes from a State party to the Hamburg Convention”. With a view to the 

European Commission, therefore, the fact that the unilateral declaration of 

the establishment of the SAR zone comes from the government of a State - 

there would already be much to say here - part of the Hamburg 

Convention is sufficient to make the establishment of the SAR zone itself fully 

effective from an international point of view. According to this logic, the IMO 

would be nothing more than a “notary” who completes the procedure by 

entering the data of the MRCC and the amplitude of the SAR zone in the 

GISIS - Global SAR Plan database (the IMO portal containing information on 

the research and rescue zones established by the member countries).   

It seems to me, however, that there are at least three arguments to be spent 

in contesting the validity of the establishment of the Libyan SAR zone. A first 

possible argument concerns the effectiveness: as the previous speaker has 

well illustrated, the Libyan coastguard is not in the condition of ensuring the 

effectiveness of the aid in this area. Today, Libya is in the condition of 
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complying with the obligations arising from the Hamburg Convention in 

relation to search and rescue in this area, so much so that - as we have heard 

- it often ends up contacting the Italian authorities for support. On the other 

hand, the argument that a SAR zone is validly established only if the State is 

effectively able to fulfill all the obligations laid down by the Hamburg 

Convention necessarily lends its side to criticism, because Libya is not the only 

State unable to guarantee the effectiveness of the relief in its SAR zone. Just 

think about the situation in Malta.   

The second argument to challenge the validity of the establishment of the 

Libyan SAR zone is that Libya is not, at the moment, a safe haven for migrants 

saved in the Mediterranean. This argument is based on the premise, all to be 

demonstrated, that the Hamburg Convention provides for the sound 

establishment of a SAR zone on the condition that the State Party intends to 

establish, on its territory, at least one safe port where it is possible to conduct 

persons benefiting from the rescue activity. Now, the Hamburg Convention 

certainly obliges the State which operates the SAR zone to coordinate the 

relief activities in that area, ensuring that saved persons are landed in a safe 

port. In principle, this port could be easily identified in a third State, but it 

seems to me, however, that the whole structure of the Hamburg Convention, 

read in the light of the IMO’s Guidelines, gives the State which coordinates 

relief responsibility for ensuring the completion of the aid (and therefore the 

landing in a safe port), acting in a subsidiary way and offering its own safe 

port where it is not You can agree with other states to land rescued people 

elsewhere. For this reason, it seems difficult to think that a State can validly 

establish a SAR zone if it is not able to offer a safe port in the last place itself.  

Then there is a third argument, which perhaps deserves to be a little more 

explored, to contest the validity of the establishment of the Libyan SAR. It 

relies on the theory of abuse of law. According to this theory, when 

international law confers a right, a faculty on a State, the State may not 

exercise that right or faculty for a purpose other than that for which the 

right or faculty has been granted, and may not exercise it to the detriment of 

a right of another State or of a general interest of the international 

community. Now, the right to set up a SAR zone has been given to the States 

by the Montego Bay Convention and the Hamburg Convention for a very 



 

PAG. 49 

 

 

precise purpose: to save lives at sea, and certainly not to allow the coastal 

State to carry out enforcement activities, border control, refoulement and so 

on. The statements that accompanied the establishment of the Libyan SAR 

zone, on the other hand, betray the true intention of the Libyan government. 

Thus, in particular, the spokesman of the Navy faithful to the government of 

national unity of Tripoli, General Ayoub Qassem, said that, through the 

establishment of the SAR zone, Libya intends to “send a clear message to all 

those who violate Libyan sovereignty and lack respect for the Coast Guard 

and the Navy”. This is obviously a misrepresentation of the function of the SAR 

zone. The establishment of such area has nothing to do with safeguarding 

the sovereignty of the coastal State. The SAR zone is different from all other 

maritime areas provided for by international law (territorial sea, neighboring 

area, exclusive economic zone, etc.), which are functional to the 

safeguarding of an interest proper to the coastal State. Here the interest at 

stake is a general interest of the international community: saving human lives 

at sea. Using the faculty to set up a SAR zone, which has been provided for by 

international law in order to safeguard a general interest, for a purpose which 

is absolutely contrary to that for which this faculty has been attributed, that 

is, to intercept migrants and bring them back to a place where their rights 

are trampled on and their safety cannot be guaranteed, constitutes an 

abuse of law, and it is enough, in my opinion, to challenge legitimate rights 

establishment of the Libyan SAR zone and the powers exercised by the Libyan 

coastal guard in that area.  

Let us, however, move to the second question: if the Libyan SAR zone is 

properly established, this implies the right of the Libyan authorities to prevent 

NGOs’ ships or anyone else from sailing in those waters, or in any case to 

rescue them, it does not seem to me. The 1979 Hamburg Convention 

gives the State the function of coordinating relief actions in its SAR zone, but 

does not give it any right to exclude others. The SAR zone is not an area under 

the sovereignty of the coastal state, it is an international sea with respect to 

which the right to free navigation continues, and this right is accompanied, 

always according to international standards, by the obligation to intervene 

in relief of any person in danger of getting lost at sea. 
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This brings us to the third question: how is the apparent conflict of obligations 

in the head of the commander of the merchant ship or NGOs’ ship operating 

in the SAR zone resolved and to which the Libyan authorities, in the exercise 

of their coordinating function, are intimidating to refrain from intervening in 

the rescue of a boat in obvious danger? In this case, there is a conflict 

between, on the one hand, the obligation to proceed to rescue (art. 98 of 

the Montego-Bay Convention) and, on the other hand, the obligations 

deriving from the Hamburg Convention to be subject, let us say, to the 

coordination of the SAR authorities. It seems to me that this apparent 

regulatory antinomy must be resolved by looking at what is the purpose 

of the rules which grant the authorities of the State managing the SAR zone 

the coordination of rescue operations. These rules, as I have already said, are 

aimed at protecting life at sea, are not rules aimed at protecting the 

sovereignty of the coastal state. And so it seems clear to me that, in the event 

of a conflict, the obligation to rescue must always prevail: if the captain in 

the ship realizes that the Libyan authority, or anyone who is coordinating the 

rescue actions at that time, jeopardizes the lives of the people who must be 

saved, their possibility of being landed in a safe port, he has not only the right, 

but also the duty not to respect the orders of those who coordinate the 

operations. And this regulatory framework should also be translated at 

internal level, with the recognition of a criminal offense (in the Italian law, the 

fulfilment of duty), or in any case with a mechanism that guarantees the non-

punishable nature for those who carry out this type of operation.  
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THIRD PANEL  
RESPONSIBILITY FROM THE POINT OF VIEW OF 

INTERNATIONAL LAW AND INTERNAL CRIMINAL LAW: 

INTERNATIONAL CRIMINAL COURT, UNIVERSAL 

JURISDICTION AND RESPONSIBILITY OF INTERNATIONAL 

ORGANIZATIONS 

 

 

Challenges to bringing a case before the International Criminal 

Court in relation to alleged crimes committed against migrants 

in Libya  

by Alison Whitford - Associate Trial Lawyer, Prosecution Division, Ufficio del 

Procuratore Corte penale internazionale 

 

This presentation related to the possibility of bringing a case relating to crimes 

against migrants before the ICC. It identified some of the issues and 

challenges involved with bringing such a case. 

The Security Council referred the situation in Libya to the ICC Prosecutor on 

26 February 2011 through Resolution 1970 (2011). It is this referral that confers 

jurisdiction in the Libya situation to the ICC. 
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The ICC Prosecutor has previously stated to the Security Council that certain 

migrant-related crimes may fall within the jurisdiction of the ICC, but that 

whether they do or not will depend on all the facts and circumstances that 

would be established by a full investigation. The Office of the Prosecutor is in 

the process of gathering and analysing information to determine the viability 

of bringing a case before the ICC relating to crimes against migrants. 

Three main legal issues were identified and discussed in the context of 

alleged crimes against migrants: 

1. Does the ICC have jurisdiction? 

This issue relates to the scope of the Security Council referral, in particular, 

how long it operates for and the subject matter it covers. Specifically, it 

concerns whether there is a “sufficient link” between the crimes against 

migrants and the Security Council referral. Two potential legal 

approaches were discussed: 1) the arguments used by the Prosecution 

in obtaining arrest warrants in the Al-Werfalli case, and 2) the reasoning 

adopted in the ICC decision authorising an investigation into the 

situation in Cote d’Ivoire (See, ICC-02/11-36, para. 36).  

 

2. Can war crimes be charged? In particular, is there a nexus to the armed 

conflict? 

To charge war crimes, the Prosecutor must prove that an armed conflict 

existed at the relevant time. In addition, the Prosecutor must establish a 

nexus between the alleged crimes and the armed conflict. To do so, the 

Prosecutor must show that the armed conflict played a substantial part 

in the perpetrator’s ability to commit the crime, his decision to commit it, 

the manner in which it was committed, or the purpose for which it was 

committed. If the perpetrator simply took advantage of a climate of 

lawlessness and impunity, this may not be sufficient. 

 

3. Can crimes against humanity be charged? In particular, can the policy 

requirement be satisfied? 

To charge crimes against humanity, the Prosecutor must establish that 

the crimes were committed as part of a widespread or systematic attack 
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against a civilian population that was carried out pursuant to or in 

furtherance of a State or organisational policy to commit such an attack. 

To establish this policy, the Prosecution must show that the attack was 

planned, directed or organised and that it followed a regular pattern. 

 

Potential crimes under the Rome Statute that might be applicable were 

identified: 

• War crimes: murder, rape or other forms of sexual violence (including 

sexual slavery), torture, mutilation, cruel treatment, and taking of 

hostages.  

• Crimes against humanity: murder, rape or other forms of sexual violence 

(including sexual slavery), torture, imprisonment or other severe 

deprivation of physical liberty, enslavement (including forced labour), 

other inhumane acts, persecution, forcible transfer of population, and 

enforced disappearance. 

Finally, the issue of linking the crimes to the perpetrators most responsible was 

briefly discussed. The objective of the Office of the Prosecutor is to prosecute 

those most responsible for the alleged crimes. Often, this involves looking up 

the chain of command to those in charge, which can present evidentiary 

challenges in terms of linking these perpetrators to the alleged crimes. 

The Office of the Prosecutor invites submissions of information and evidence 

relating to crimes committed in Libya since 15 February 2011 to the present 

day that may fall within the jurisdiction of the ICC, including alleged crimes 

against migrants. Such submissions may be emailed to the Office of the 

Prosecutor Information Desk at OTP.InformationDesk@icc-cpi.int.

mailto:OTP.InformationDesk@icc-cpi.int
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Legal responsibility before the International Criminal Court in 

Libya  

by Chantal Meloni - Associate Professor, International Criminal Law (University 

of Milan), ECCHR Legal Advisor, International Crimes and Accountability 

 

Thank you very much to the organisers of this great event. I'm a bit humbled 

now to talk about the possible intervention of the International Criminal Court 

(ICC) with regard to the crimes against the migrants after a member of the 

Office of the Prosecutor (OTP) herself spoke about it; I will try nevertheless to 

say something meaningful, also trying not to overlap with what has been 

already said and - since we are touching upon the same topics - reacting 

already to some of the issues that have been raised and complementing the 

perspective. 

In particular, I am going to talk about what could be the possible mode of 

liability that can be brought before the ICC to frame these crimes.   

As we heard, the ICC is currently investigating in Libya and we also heard 

that the Prosecutor is actually already considering to include the alleged 

crimes against migrants in the context of such investigation. Clearly these 

crimes, in order to come under the jurisdiction of the Court, have to be closely 

linked to the situation that was referred to the Court by the UN Security 

Council in 2011 and this is particularly important because Libya is not a State 

party of the ICC.   

The Court, normally, only has jurisdiction on the crimes committed on the 

territory or by nationals of a State that has ratified the Rome Statute (i.e. the 

Statute of the International Criminal Court, or ICC Statute). However, this is 

not the case for Libya and this is why the jurisdiction of the Court and the 

powers of the Prosecutor in this regard are strictly limited to what the Security 

Council in 2011 referred to the Court: the UN SC Resolution of 2011 thus frames 

and limits the jurisdiction of the ICC in the present situation. By the way, it shall 

be noted that the Court is independent: it means that after receiving the 

Security Council resolution in 2011 the OTP made an independent 

determination and decided to open an investigation on Libya, something 
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that was not obliged to do. It was the outcome of an independent process 

of a “preliminary examination”, that is how it is formally called, which was very 

short at that time. This prompt decision was welcomed, as the hope at that 

time was that the ICC could do something in the midst of the Libyan crisis of 

2011.   

Now, the question is: is it possible for the ICC to promptly and effectively 

intervene in a situation of serious crimes against the migrants as the one that 

we are currently facing in Libya?  

The first point I would like to make is that if someone is considering to bring a 

communication before the ICC with regard to the alleged crimes against 

migrants in Libya, they should really make sure to frame these crimes in a way 

that they are absolutely linked to the situation that is encompassed by the 

Security Council Resolution of 2011. We have to be very clear in this regard: 

if the crimes against the migrants brought to the attention of the ICC shall not 

be considered as being encompassed by the UN SC Referral, the original one 

of 2011, this means that the Court would need a second referral by the UN 

Security Council regarding Libya. This would also mean that a second 

preliminary examination of the situation should be conducted. The practice 

of the Office of the Prosecutor in the past years has shown that this process 

of preliminary examination - that is something that precedes the opening of 

an investigation - is taking more and more time as become a very complex 

examination procedure that it's formally divided into four steps and in some 

cases, in several situations, is taking years.  

I skip a couple of things that have been already touched upon by the 

speaker before me, and I just go directly to see what could be this nexus that 

we need in order to establish that the crimes we are talking about, namely 

the alleged crimes against migrants in Libya, are encompassed in the 

situation under the jurisdiction of the ICC as it was referred to it by the Security 

Council. This nexus can be found at two levels: firstly, we can find a nexus with 

regard to the conduct, meaning that the behaviours, the acts or omissions 

allegedly integrating crimes against migrants are linked to the “situation of 

crisis”, i.e. to the non-internal armed conflict in Libya which started in 2011. 

Secondly, it can be that the perpetrators of these alleged crimes can be 

linked to the situation that was referred to the ICC back in 2011; what does it 
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mean in particular that the perpetrators are linked to the situation as referred 

to the Court in 2011? This doesn't mean necessarily that perpetrators have to 

be members of a party to the conflict - the non-international conflict - which 

has been referred to the Court. It is clear in fact that the focus of the nexus is, 

in particular, on the conduct. However, in some cases, perpetrators of today's 

crimes against migrants also happen to be members of armed groups militias 

or criminal organizations that also play a role in the non-International armed 

conflict, as referred to the ICC by the Security Council.  

Under this perspective, considering in particular the crimes against migrants 

as war crimes, the Prosecutor may investigate war crimes committed against 

migrants by armed groups or criminal organizations through the control they 

exercise on certain areas of Libya.   

It could alternatively be argued that the crimes against migrants fall under 

the jurisdiction of the Court because they are committed by armed groups 

as part of, or in the context of, this non-international armed conflict because 

of their economic aspect, given that the profit of the criminal conduct - such 

as the payment of a ransom, which is often the ultimate goal of the violence 

and torture inflicted on the migrants - contributed to finance the groups and 

to foster the armed conflict. It could also be argued that the crimes against 

migrants have a nexus to the non-international armed conflict in Libya in the 

case they are committed by actors that take advantage of the situation of 

chaos originated by the 2011. However, clearly this is not the only perspective 

possible. These crimes can also be analysed in terms of crimes against 

humanity and here we have partly different challenges given by the 

contextual element of these crimes that require that the widespread or 

systematic attack against the civilian population as a contextual element. 

In this regard, if we want to frame the crimes against migrants as crimes 

against humanity and make sure that these crimes against humanity have a 

high chance to follow under the current jurisdiction of the ICC on Libya, it was 

suggested that the Prosecutor shall especially focus on the conducts 

committed against migrants by State and non-State actors involved in the 

ongoing non- international armed conflict as underlined by the Security 

Council Referral in 2011. In particular, those actors that are in control of the 

Detention Facilities in which the migrants are allegedly subjected to grave 
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violations of human rights including murder, torture, rape and other sexual 

violence.  

I think that with regard to these cases, the nature of the conduct implies the 

existence of structure mechanisms as required by the contextual elements of 

crimes against humanity and also a certain level of planning and direction 

and the scale of these crimes don’t leave no doubt that the widespread or 

systematic level of the crime has been met.  

Here, it was raised the question about the command structures and the chain 

of command and the difficulty in tracing back the detention centres and 

facilities to specific and identified individuals. Of course this is a big challenge, 

is a factual challenge but I think we have some elements to start working 

with. Although the exact numbers are unclear, I have just mentioned 2 

examples: in 2017 have been counted 24 detention centres run by the Libyan 

government and more recently the UN Report in December 2018, thus three 

months ago, found 26 functioning detention centres that would be also 

under the Libyan government.  

Some of them would be effectively run and controlled by armed groups but 

many of them are at least formally under this governmental Department: 

namely the Department for Combating Illegal Migration (DCIM).  

Many members of this DCIM are also former militia or/and group's members 

and, to the best of my knowledge, this Department is placed under the 

control of the Ministry of Interior based in Tripoli and it is chaired by a person 

named Mohammed Bishr who controls the detention centres where the 

violence and other atrocities against migrants take place. 

So, with regard to the choice to focus on those who control and run this 

detention centres, I think the benefit from the point of view of the Prosecutor 

would be to be able to use multiple modes of liability that go to the very top 

of the chain of command. I'm thinking in particular about article 25(3)(a) of 

the Rome Statute which includes various forms of “commission”. Commission 

represents first degree of liability for these crimes, but under the Rome Statute 

it doesn't mean having physically committed something; it means having 

controlled something, even not directly. As I was saying there are multiple 

modes of liability under this provision that include also “co-perpetration” or 
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even “indirect co-perpetration” that have already been used to frame the 

responsibility, for instance, of a commander that doesn't have direct control 

over some armed groups but together with another commander that has 

control over those groups together are liable for the joint commission of 

crimes (as “co-perpetrators”, or “indirect co-perpetrators”.  

Furthermore, there is article 25(3)(b) of the Rome Statute which includes the 

ordering and the instigating. I cannot not mention Article 28 of the Rome 

Statute that is the provision about command or superior responsibility which 

becomes very relevant in this scenario because it would make possible to 

investigate, and possibly prosecute, both military and non-military 

commanders for the crimes committed by their subordinates. So, the 

responsibility can be imposed upon those military commanders or civilian 

leaders that have the command or, in case of civilians, the authority and the 

control on those who run the detention centers where the crimes against 

migrants have been committed, and failed to take the necessary measures 

to prevent and stop or punish these crimes 

I think it is notable that very recently - I'm talking about the first months of 2019 

- we have seen some declarations, some public statements of high-ranking 

Libyan government officials including Sali Fadel Maya affirming in public 

things like “they do not want migrants in detention to suffer” and “we are 

working to respond to detainees needs within the security and economic 

constraints we have”.    

It has been reported that some instructions were issued to the DCIM. So, the 

department against illegal migration decided to suspend the DCIM staff 

because of their alleged commission of violations and crimes and allegedly 

they have been referred for investigations in Libya. Although it was not 

possible for me to confirm these public records, I think that these are very 

relevant signals  because, as often  happens, when the ICC starts signalizing 

in the public that they are carefully looking at the situation this kind of public 

statements normally pop up and it means that already someone is 

considering the possibility to say one day “we didn't intend this crimes to be 

committed; We do not have the mens rea for this crime”. However, this is not 

a sufficient ground to exclude liability in the case of command responsibility: 

in fact it is enough for a military commander to negligently fail to do 
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something in order to respond of the crimes committed by his or her 

subordinates. Indeed, it's enough that he or she was negligent in not 

preventing or punishing these crimes.  

Finally, there is an alternative path that could be followed by those who 

wanted to bring these crimes against migrants before the ICC, even in case 

the Court, and in particular the Prosecutor, would find that these are not 

under their jurisdiction because they are not in the framework of a security 

Council resolution of 2011. This alternative path that has to be explored would 

focus on the responsibility of those individuals who are nationals of States 

parties to the ICC.   

Notably, this perspective can be complementary to what I said before; so 

even if there is jurisdiction because the UN Security Council resolution of 2011 

is considered to be valid in this regard, in the hypothesis of European or Italian 

citizens (for example) that have personally committed or participated in the 

commission of these crimes, these actions could be brought under the 

jurisdiction of the ICC because of the personal jurisdictional link. Nothing 

excludes this perspective, although it's very difficult in my opinion to imagine 

proceedings before the ICC only regarding the responsibilities of these 

individuals; I think what is absolutely not to be excluded there is the possibility 

that these individuals bear secondary liability meaning they can be 

considered to be complicit accessories to the crimes committed by the main 

perpetrators in Libya. 

So, for instance, conduct has the funding of the Libyan Coast Guard through 

bilateral agreements aimed at the externalizing the protection of the EU 

borders and so expanding and enhancing the powers of the Libyan Coast 

Guard and parallelly restricting life-saving operations by NGOs could 

hypothetically be analysed against this background. As I said, I believe that 

this alternative path, to focus on EU nationals’ responsibilities, would be 

theoretically possible; another issue is whether it is also plausible that the OTP, 

and the ICC in general, would ever decide to take such a case only based 

on the alleged secondary responsibility as accomplices or accessories of 

European nationals. It shall be noted that so far the OTP has shown a 

restrictive approach in this regard as well summarised in the statement that 
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was issued with regard to the allegations brought against ISIS before the 

Court two years ago, which I think it's relevant also in this case-scenario. 
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The criminal proceedings celebrated in Italy for violations of the 

rights of migrants in Libya and at sea  

 

by Luca Masera - Jurist and professor of criminal law at the University of 

Brescia 

 

First of all, thanks to the organizers, they have organized a challenging 

but really interesting conference, especially for the possibility of having 

contacts with Libyan colleagues, which has been a precious occasion for 

me.   

We are changing our focus with my speech, so we remain in the area of 

criminal liability, but we move from criminal liability before the International 

Criminal Court to criminal liability in the face of national courts. I shall in 

particular speak of the criminal proceedings which in Italy have had as their 

object the protection of migrants both in Libya and at sea, the next 

intervention by Mrs. Ingrid Metton will instead discuss more generally the 

question of universal jurisdiction and the protection of the rights of migrants 

(always in criminal matters) in front of the French courts.   

In order to address the subject of criminal proceedings which have been 

celebrated in Italy, I believe that it is only possible to start from a process 

which all Italians in this room know, but probably foreigners no, a truly 

historical process which has been celebrated before the Court of Assize of 

Milan against a Somali citizen who had arrived from Libya in Italy. While he 

was in Milan, he was recognized by his fellow citizens as the author of terrible 

violence in a detention center in Bani Walid in 2016. On the basis of the 

testimonies of the victims of such violence, a criminal procedure was 

opened, which led to a penalty verdict of life imprisonment. This penalty has 

been applied because in the course of this process evidence has been 

provided of a series of terrible crimes: the subject has been condemned for 

murder, sexual violence, injury, kidnapping, and some of the most serious 

crimes provided for in our criminal code. It is a very important process to the 

point that ASGI, together with other subjects, believed it is necessary to make 

a book (the current situation of evil. Libya of the “Lager” is procedural truth), 
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in order to spread as much as possible the knowledge of the atrocities which 

the judgment establishes. Only to give an idea of the seriousness of what 

emerged in the trial, the prosecutor of the Republic, in his indictment in front 

of the Court of Assize, said that the story he had heard, from the accounts of 

the witnesses, was comparable only to what happened in the Nazi 

concentration camps. So a magistrate used this very strong image in a 

process to give an idea of the degree of atrocities in these centers. This 

process was concluded at first instance with the Court of Assize’s ruling, the 

appeal will start next week.   

I wanted to stress one aspect I am interested in focusing on, also in order to 

stimulate thoughts on the possibility of collaboration between Italian 

lawyers and lawyers on the other side of the Mediterranean. How was it 

possible that this process was celebrated in Italy, since it was a Somali citizen 

who had made the facts in Libya against Somali citizens, so there was no 

contact with Italy, no link with our law? This was possible because our penal 

code, Article 10, recognizes the jurisdiction of the Italian judges for crimes of 

particular gravity committed abroad by foreigners against foreign victims, 

under two conditions: that the offender is in Italy, and that the Minister of 

Justice requests to open the proceedings. So we cannot speak strictly of a 

universal jurisdiction, because we need the presence in Italy and the request 

of the Ministry of Justice; however, I believe that the possibility of opening up 

criminal proceedings in Italy is a way to be taken into account also by our 

Libyan colleagues. If we are aware of a subject who has made torture or 

serious crimes in these detention centers, and we are aware that he has 

moved to Italy, it is possible to open criminal proceedings against this subject 

in the face of criminal courts in Italy. Of course, there is an unknown factor of 

political nature, represented by the need for the Minister of Justice’s 

request: at this historic moment, perhaps even foreigners know that our 

Government is not particularly attentive to the protection of migrants, but it 

is not to be excluded that in this case, since it is the responsibility of foreigners 

for events made abroad, and therefore the Italian Government’s 

responsibility, the Minister of the Italian Government, is not involved in any 

way Justice wishes to make the request, as has happened in the case of 

Milan. Therefore, the possibility of opening proceedings in Italy against 
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torturers who have come to Italy can be considered and, in my opinion, 

should be further analyzed. I also wanted to stress that this is not the only 

process of this kind, there was for example another process celebrated in 

Agrigento that led to the sentence of 15 years of imprisonment of another 

person - also in this case a Somali citizen - who had made torture and 

kidnapping always in detention centers in Libya. This is then the first point I 

think is central: criminal protection is possible for victims of Libyan detention 

camps even in front of the Italian courts.   

Only two words, then, with respect to criminal proceedings which have the 

object of non-relief at sea, and therefore the cases of the dead at sea. We 

know how difficult it is to bring the Italian authorities who have not fulfilled 

their duties to a criminal court for omission of relief. There is a case that 

perhaps someone of you knows, the case known as Left to die. This is a case 

where lawyers from all European States were involved, because it was a case 

where the ship that had not been rescued had been sighted by a number of 

military ships from several countries. It is not a case that leads to optimism: 

despite the commitment of many lawyers, no result has been achieved. We 

have tried in Italy, Spain, France, the United States, Canada, and nothing has 

come. But I do not want to be completely pessimistic. A criminal procedure 

is currently in progress in Rome for failure to rescue and degree murder 

of some officers of the Coast Guard and the Italian Navy, who are accused 

of not having helped a boat of migrants adrift, despite having received the 

request for help from the shipwrecks. The facts relate to 2013, it is a particularly 

dramatic and well-known story about our media as the “massacre of 

children”, because more than 60 children have died on the sunk ship. Those 

are certainly very difficult processes, but also such cases are to be taken into 

account in the light of a collaboration between Italian and African lawyers. 

The relatives of the deceased victims, or even the victims themselves who 

have been rescued in the end but have risked dying from an omission by the 

Italian Authority, can ask for justice before an Italian criminal court.   

Third point: a problem of criminal liability is being posed in Italy by the 

Government leaders for events committed in the management of migratory 

flows. In a particular way, a procedure is under way against the Minister of 

the Interior Mr. Salvini for a very serious crime, the crime of kidnapping, 
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punishable in the form aggravated with a maximum penalty of 15 years of 

imprisonment, for a story that occurred this summer. I will summarize it very 

briefly. A Italian military boat has rescued migrants on a rubber dinghy 

from Libya. Italy argued that the responsibility for the relief was of Malta, not 

of Italy, and Italy only intervened because Malta had refused to provide 

relief. Once the military ship had arrived in the port of Catania, the Minister 

of the Interior had prevented the landing of migrants until other European 

States had agreed to accommodate at least some of them. Thus, migrants 

were used as a pressure instrument for other European States. The Italian 

Judicial Authority has activated, has opened a procedure, but the Italian law 

provides that when the procedure is against a Minister for facts completed in 

the exercise of his duties, it is necessary to obtain authorisation from the 

Parliament, in this case the Senate. Next week the Senate will decide 

whether or not to grant authorisation to proceed. I have spoken to you of this 

case because I think it is very significant, since it shows that the Italian judicial 

authority is indeed independent, to the point of putting a Minister of the 

Interior actually in charge under trial. Of course, there is the problem of 

political judgment. But the Italian magistracy has shown, at least in some of 

its members, that will take seriously the protection of the rights of migrants.  

The question we are putting at that time, like ASGI but also with other 

subjects, is to assess the possibility of a criminal complaint against both the 

President of the Council of Ministers and the Minister of the Interior and the 

previous governments, for complicity in crimes committed in Libya in 

detention centers. From a political and media point of view, responsibility is 

obvious, it is almost explicitly claimed by our Government. Our Government 

has identified as an explicit political strategy that it is to ensure that the 

Libyans recover migrants and bring them back to detention centers, so there 

is nothing hidden. But what makes the idea of submitting a complaint 

difficult? There is first of all a problem of testing, the problem of how to test 

the contacts between Italy and the Libyans, and in particular how to prove 

that the money provided by Italy has been used by the Libyan Coast Guard 

also for the management of the centers. It is a problem we are working on as 

Italian lawyers, but it is clear that the collaboration of Libyan colleagues 

would be essential, because if we do not have evidence that they go 
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beyond the press news alone, but are able to provide more precise 

evidence of the use of funds and the involvement of Libyan institutional 

actors in field management, it is not even possible to make a complaint. So 

we have first of all this evidentiary difficulty, then there are a series of issues of 

a more strictly legal nature on which now I cannot dwell too long, only a hint 

and I shall conclude. A first problem is that under Italian law there are no 

crimes against humanity; Italy has signed the Statute of the International 

Criminal Court in Rome, but has not followed it in internal legislation, with the 

consequence that our criminal system does not include crimes against 

humanity. At this point, therefore, the question becomes even more 

complicated, because it would be a question of assuming responsibility for 

the President of the Council or Ministers in the individual crimes committed in 

Libyan detention centers, and therefore a trial should be assumed 

for complicity in murder, sexual violence and kidnapping, and already only 

to say it is a little difficult to believe; or another path we are considering could 

be to call the President of the Council and the Ministers to respond to the 

criminal association responsible for the managers of Libyan detention centers 

for complicity. They are certainly both very uphill roads, even though the 

judgment of the Court of Assize in Milan has stated an important principle of 

law. He affirmed the principle of law that there can be a condemnation for 

murder or sexual violence even if the exact identity of the victim is not known. 

In that proceeding I spoke to you earlier, Somali citizens reported multiple 

sexual violence, multiple murders, but of course they were unable to identify 

the identity of the victims. The Court of Assize in Milan considered that this was 

not an obstacle to the affirmation of responsibility. This is therefore a path 

which we also believe to pursue from the point of view of the political 

message, and I believe that your contribution may be essential for this path 

not to be interrupted but to continue. Thank you.  

In conclusion, the point on the complementarity of the jurisdiction of the 

International Criminal Court with respect to the jurisdiction of national courts. 

The way we are considering before the International Criminal Court is 

the responsibility of the Libyan people, thinking about the responsibility 

before the International Criminal Court of the President of the Italian Council 

sincerely seems to me to be absolutely unrealistic. If a trial is then 
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opened against the Libyan people in front of the International Criminal Court, 

this can be very useful to try to open proceedings in Italy against the Italian 

leaders; therefore there is no overlap, but indeed the two strategies go 

along, because the conviction is that if ever it is possible to start criminal 

proceedings against the President of the Italian Council, I believe that it will 

be possible to start it in front of an Italian court, because it sincerely seems to 

me complicated to start a proceeding, I say before the International Criminal 

Court, which already has great difficulty in commencing proceedings 

against the Libyans. 
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Legal responsibility of international organizations in Libyan 

detention centres  

 

Andrea Spagnolo - Researcher in international law, Department of Law, 

University of Turin 

 

Thank you very much to the organizer for having chosen this topic because 

actually when I was studying the responsibility of international organizations I 

always thought that it was a purely theoretical topic, physically linked to the 

responsibility during peacekeeping operations but actually I'm really glad 

that this might be a topic that could fostered a human rights protection of 

migrants. So, I will do my best to try to answer to basically three questions in 

my presentations.   

First of all, on what conditions can International Organization be held 

responsible for human rights violations of migrants?  

Secondly, on what conditions State members of an international organization 

might be held responsible for the same violations?  

Third question: is it all of this possible? actually this is the most difficult question, 

but we'll try to answer nonetheless.   

In order to answer to these three questions I will divide my presentation into 

three parts.   

First of all, I will try to highlight some features on three case studies that show 

the role that international organizations play in the management of migration 

flows.   

The second part will deal with the rules regulating the responsibility of 

international organisations and in the last part I will try to say something on 

the responsibility of member states of an international organisation for the 

conduct of an international organization or for a conduct performed within 

the context of an international organization.  

Let's look briefly at the case studies that I mentioned that I would like to 

explore a little bit.  

There are basically three case studies: the case study of the European Union, 

UNHCR and finally IOM. 
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I'm sure that you are all aware of the involvement of the formation 

International organizations in the management of migration flows in Libya 

and also in the Detention Center. So, I will go faster on this.  

For the European Union I just like to mention three possible case studies that 

have not been mentioned before.  

First of all the presence of EU border assistance mission that has the 

competence to assist and to form also the Libyan Coast Guard and EUBAM, 

a civilian operation of the EU then we have the European border Coast 

Guard that has been recently renewed by a new regulation that of course 

as a role in controlling the European external border and finally I would like 

to mention a possible evolution in the involvement of the European Union in 

Libya which is represented by the proposal for a new regulation of 

immigration liaison officers,  the so-called ILO: so the dark people that are 

deployed in third countries in order to manage externally migration flows. 

Actually if we look at the proposal for a new regulation of this kind of officers 

we will find that European Parliament reached an agreement to give to these 

officers stronger role in combating migrant smuggling but also, it is said, the 

liaison officers we collect information to assist third countries in preventing 

illegal migration flows and to support border management at the EU’s 

external borders. Also, liaison officers may also assist member states in 

facilitating returns of illegal staying Third Country Nationals. So, I think that 

these kind of functions of ILO's speaks without any further comments of the 

involvement that the European Union might have in the future.  

As for the involvement of UNHCR and IOM much has already been said by 

previous speakers, so I don't want to stay on this topic. I have just selected 

these two organization which are involved in Refugee status determination 

voluntary returns and resettlement.   

Common features and problems related to this 2 organizations may be lack 

of transparency. I would say lack of procedures. I just put a question mark at 

the end: actually, the UNHCR should have a procedure because they have 

a handbook that should be applicable. Actually, it is not possible, as we have 

heard, to verify if these procedures are followed and then we have also 

heard the difficulties of Civil Society to interact with them and all the 

problems that might arise from this.   
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Which are the common problems?  

First of all, it is undisputable, I think, that all the activities that I mentioned and 

all the future activities that might be performed by this organization have an 

impact on human rights of individuals.  

I think that there are three possible schemes for this impact: we have a direct 

involvement of international organization; we have an indirect involvement 

of international organizations and we have a possible involvement of 

member states acting within the framework of an activity of an operation of 

international organization.  

Let's move to the second part trying to explore which are the legal rules that 

set forth the conditions according to which International Organization might 

be responsible and the reference here goes to the draft articles on the 

responsibility of international organization which is actually a document that 

codifies the responsibility of international organization at the international 

level. This document has been prepared by the international commission and 

then endorsed by the general assembly of the United Nations. It is not a 

treaty, it as a draft of articles but it is said that it is a document that reflects 

customary international law at least in part. So, it has a relevance in 

international law. If we look at the rules of this and the principle of this draft 

articles actually, we see that International organizations are responsible, first 

of all, for the conduct of their organs or agents; so, organs or agents of the 

international organization and that the status of organs or agencies 

established by the rules of the organization.  

Second and maybe the most important thing for us: International 

Organizations are also responsible if they control the activities of organs put 

at the disposal of the organization. This is a clear case of the peacekeeping 

operations in which the personnel involved in is not the personnel of the 

organization but it is the Personnel of States put at the disposal of the 

organization. They are borrowed from the state.    

Another important possibility is article 14 of these draft articles which states 

about the aid or the assistance in the commission of an internationally 

wrongful act.   

So, indirect responsibility which is actually a quite important case for us 

because we have several cases of aiding or assistance in the Libyan 
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scenario. So international organization is responsible if aid or assist a State 

under two conditions: first of all, the organization aid or assist with knowledge 

of the circumstances of the internationally wrongful act; so the international 

organization must know that its conduct will contribute to an international 

wrongful act, which I think should be the case for us. it is not secret what is 

happening in Libya. Second condition: the act would be internationally 

wrongful if committed by the organization. So, we need to find the 

applicable law for the organization which is difficult. Actually, which is long 

to explain but it is set in international law and has acknowledged the 

international organization are bound by customary international law and I 

would not say that the provision of torture is not a customary rule in 

international law. So, a National Organization should be bound by this rule. 

There is one interesting examples of aid or assistance that I would like to draw 

your attention to.  It regards the aid or assistance of a United Nations 

peacekeeping operations in Congo. The operation is called Monusco. The 

operation had the aim to assist an armed group in Congo but the legal 

counsellor of the operations asked the commander to stop the cooperation 

with these armed groups because they were violating international human 

rights law, international humanitarian law and international Refugee law in 

Congo. So, the United Nations stopped this kind of collaboration because 

they were aware of the fact that their conduct was contributing to an 

internationally wrongful act.  

Which are the challenges ahead? First of all, the judicial Fora. Which are the 

judicial Fora where one can challenge International Organizations on the 

ground of responsibility?  

Of course, there are international organizations which have internal dispute 

mechanism such as the European Union but it's not so easy, for example, the 

extracontractual responsibility of the European Union is very difficult to 

explore and for the other organizations there is a problem with the immunity 

before national courts and with the absence of internal remedies. That's why, 

and I move to my last concluding part, it is more than fair to explore the 

responsibility of member states of international organization and there are at 

least two grounds for exploring this possibility. First of all, a conduct might be 

attributable to the member states and not to the International Organization. 



 

PAG. 71 

 

 

Second, even if the conduct is not attributable to the state, the state might 

nonetheless be responsible on other grounds that we will see at the end.  

First of all, is it possible to consider that a conduct put in place within the 

context of an operation, for example, established by the European Union will 

be attributable to the state and not to European Union itself?  

The answer must be given in the positive because when organs are put at 

the disposal of the state of an international organization, International 

Organization must exercise effective control over the organ but these 

situations often do not happen. So very often, even if for example in the 

context of military operations, troops are put at the disposal of international 

organization, national command always retain control over the troops and 

that could be also the case for example of the European border Coast Guard 

in which the operations are managed by member states and the power of 

frontex officials is very limited. 

There are cases of this: one of them is the famous Srebrenica case, it's a case 

before Dutch courts. The Netherlands have been held responsible for the 

conduct of their troops in the context of a peacekeeping operations. Indeed, 

the peacekeeping operation was deployed in Srebrenica. This case is 

important because the Dutch, the court of appeal in the Hague and then 

the Supreme Court said that it was the Netherlands to control the troops and 

not the United Nations. So, it was possible to attribute the conduct to a state. 

As a last remark, even if it is not possible to prove the attribution of conduct 

to the State, it might be possible, but this is almost science fiction at this 

moment, to hold a member states of an international organization 

responsible for the conduct of the organization. I just read article 61 of the 

draft articles on the responsibility of a State part to an international 

organization: “A state member of an international organization incurs 

International responsibility If by taking advantage of the fact that the 

organization is competence in relation to the subject matter, it circumvents 

its obligation”.  

So, the use of, in terms of international organization by states to circumvent 

their obligations. There is also another way to express other principles that was 

put forward by the European Court of Human Rights: namely that states 

could not evade their responsibility under the convention of Human Rights by 
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transferring functions to internationals organizations. There is a case, maybe 

we will explore it later or tomorrow during the working groups, in which two 

states, Belgium and Italy, had been held responsible for the conduct of NATO 

and the European Court of Human Rights said that the Belgium and Italy had 

the responsibility when entering into NATO to determine that NATO internal 

dispute resolution mechanism did not flagrantly breach the European 

convection. So, there is a duty for states to make the international 

organization comply with human rights.   

Challenges ahead: unfortunately, this case is very limited in scope because 

it was linked to an internal labour dispute but the principal was quite clear, I 

would say, and of course there is a need to establish a link between our 

cases. So, the procedures for example employed by the international 

organization involved and the conduct of States. this is really a challenge. I 

think that from this cooperation this challenge might be overcome by 

obtaining evidences of what international organization do on the ground. 

maybe it's on us to understand the role of the member states of the 

international organizations in the making of this procedure. 

therefore, to answering the last question it is possible I would say yes maybe 

it's difficult but I would say it's possible.  

Thank you very much. 
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 Sexual violences on the migratory route: what answers?  

 

by Céline Bardet - International Jurist, Founder and Director of WWOW We 

Are NOT Weapons of War 

 

Céline Bardet founded the NGO - We are NOT Weapons of War (WWoW) - 

which addresses the issue of the use of sexual violence in fragile 

environments, i.e. conflicts, crises, detention centres and refugee camps. She 

stressed that sexual violence is used as a weapon of war. An international 

criminal lawyer and investigator, she has also worked on war crimes, 

transitional justice and security force reform for over 20 years. Her NGO is 

developing advocacy on the notion of rape as a weapon of war, fighting 

impunity and helping to support the rehabilitation of victims of sexual 

violence, as such violence is often systematic, organized and traumatic.  

These surviving victims need appropriate medical follow-up. The trauma and 

needs associated with these crimes require appropriate responses. WWoW 

has also developed an interesting transversal project with regard to what has 

been said today, which is called backup, it is a secure technological tool, a 

platform and an application that allows victims of sexual violence located in 

inaccessible areas, to report and send information such as access to the 

services they need (medical, legal, economic and psycho social). On the 

other hand, there is a backoffice, an analysis tool using artificial intelligence 

and the block chain, which centralizes information and secures it to analyze 

trends, and be used to develop legal actions. The BackUp also includes a 

collaborative work platform to facilitate coordination between professionals, 

and access to tools. 

Speaking of the situation of sexual violence among migrants, I would like to 

point out that I am not an expert on migration issues, but I have agreed to 

come because, of the 10 migrants who arrive in Europe, 8 or 9 are or have 

been victims of sexual violence. To date, few studies exist on the subject but 

should be conducted. These are women, young girls, but also men. It is 

therefore important not to reduce sexual violence to a gender issue. We are 
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talking about Libya, where I have been working since 2011, and where sexual 

violence is systematically used, including against men. In 2011 there was a lot 

of rape committed and no studies on this issue.WWoW is preparing the first 

report on rape in Libya (end 2019). For people who accept voluntary return 

or who arrive in Europe this issue of trauma is not sufficiently taken into 

account, it is not sufficiently documented; medic, social and legal needs are 

not adequate. This trauma has the particularity that it creates a sense of guilt 

in the victims.  

With regard to the International Criminal Court, rape is considered to be a 

constituent element of war crimes, crimes against humanity and genocide. 

We talked about Bani Walid, Sabrata, but we must start by mapping all these 

detention centres. There is still very little talk about sexual violence; there 

needs to be real collaboration to identify the situation in Libya and centralize 

documentation, work with Libyans and train those who document. The ICC 

should work more effectively in Libya, go to the field and exchange with 

NGOs. We use a delegation system and guide the work of these people until 

we believe that the file is complete and ready to be submitted. On the 

complaint against Haftar, it is done with zero means and the complaint 

follows its course, it is admissible, and an investigation is ongoing in France 

and it is the first time. In Paris we work with the war crimes unit which is working 

on many Libyan cases and we are in discussion with the ICC also on Libya.  

There is a certain understandable gap perhaps between institutions, Libyans, 

migrants because of expectations. I therefore believe that we need a new 

approach in terms of working methodology, we must be able to unite 

because the judicial process is a very strong way to make governments 

bend. This can only be achieved if we work as a platform to achieve 

something concrete. Regarding advocacy, WWoW works in full collaboration 

with the Mukwege Foundation, there is a global network of survivors of sexual 

violence (SEMA Network), they are currently in New York to lobby and it works 

because we talk a little more about it. Something should also be done with 

regard to migrants, because they must have the opportunity to come before 

the institutions to bring the subject to the global level. We are co-organizing 

with the Mukwege Foundation and the Grand Duchess of Luxembourg the 
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StandSpeakRiseUp forum, which puts rape survivors at the centre and gives 

them the opportunity to be actors in this conference. It is necessary to allow 

the persons concerned to be actors while accompanying and training them. 

This is how we will have an impact on key issues such as that related to 

migrants.  
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